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130 Queen St W 
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Dear Chief Justice: 
 
On behalf of the Ontario Bar Association (OBA), I am pleased to provide you with our 
submission on wrongful dismissal litigation in Ontario. 
 
This submission is in response to the challenge you had issued to our Labour and 
Employment Law Section in February 2008.    At that meeting you called on them to 
explore whether the current legal system for addressing wrongful dismissal claims in 
Ontario provides the public with access to justice.   
 
The OBA working group, chaired by Elaine Newman, has worked tirelessly to develop a 
response that both meets this objective and is reflective of the large and diverse 
membership of the association.    
 
I trust you will find the enclosed submission both informative and helpful. 
 
 
Yours truly, 
  
 
 
 
 
Jamie Trimble        
President        
Ontario Bar Association        
 
 
c.c. Dr Patricia Hughes, Executive Director, Law Commission of Ontario 
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About the Ontario Bar Association 
 
The Ontario Bar Association (OBA) is the voice of the legal profession in Ontario.  As a 
branch of the Canadian Bar Association, the OBA represents more than 17,000 lawyers, 
judges, law professors and law students across the province.  The OBA is a voluntary 
association which provides a broad range of services to its membership, including 
education and representation in relations with government on matter of importance to 
OBA members and the public.  The OBA advances reasoned positions to governments, 
the public and the Law Society of Upper Canada for the benefit of our members and to 
improve the law and the administration of justice in Ontario.   
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The Chair’s Forward 
 
Responding to the challenge posed by Chief Justice Warren Winkler, the Labour and 
Employment Law Section of the Ontario Bar Association convened a task force of 
lawyers in the employment field, to explore the extent to which plaintiffs and defendants 
were achieving access to justice when employment is terminated.  

The task force first identified significant limitations to the scope and eventual outcome of 
our investigations. But limited resources, the lack of comprehensive statistical 
information maintained in the field, and the constraints of time generated by the volunteer 
capacity of our members, did not impair the vitality of the undertaking.   

We relied significantly upon members of the profession to volunteer their time to actively 
participate. More importantly, we relied on the employment bar in private practice and in 
the clinic system to contribute their expertise and their analysis in the interests of our 
focus on “access to justice” - requiring them to disregard any element of self-interest as 
they debated changes that would serve plaintiffs and employers throughout Ontario. We 
had concern that  counsel, many of whom tend to represent “one side or the other” in 
employment disputes, would be tempted to express only the view that would best 
advance the position of their client base, and would therefore protect their strategic 
arsenal around litigation practices.   

Our concerns were unfounded. Even partisan members of the bar agreed that with few 
exceptions, access to justice in this field is best served by specialized and knowledgeable 
lawyers who recognize that plaintiffs and defendants want the same thing – fast, clear 
answers to their questions and cost-efficient mechanisms for resolving their differences.   

The Task Force took care to ensure that its outreach was broad, ranged across the 
province, took into account current economic challenges, and the impact of potential 
change on both individuals and employers. 

As chair, I report with satisfaction, that counsel we consulted, regardless of their location 
in the province, enthusiastically rose to the challenge.  The debate and conclusions we 
report here reflect a specialized bar that has brought insight and experience to the non-
partisan critical question, “Is the profession doing the best we can for employees and 
employers in our province?”    

The answer is “We can do better”. This report explains how.  

 
Elaine Newman, 
Mediator and Arbitrator, 
Chair 
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Introduction 

In his address to the Labour and Employment Law Section program on “Termination and 
Wrongful Dismissal in the 21st Century” on February 20, 2008, Chief Justice Warren 
Winkler called upon the OBA and the Labour and Employment Law Section to explore 
whether the current legal system for addressing wrongful dismissal claims in Ontario 
provides the public with access to justice:   

“Mediation is working well in this field – perhaps better than in other fields. But 
there are no fair settlements when one party can’t afford to litigate. People in 
Ontario are entitled to trials. The question is whether or not they can afford 
them... It is time to conduct the debate on this question, and to examine what it is 
about our process for determining wrongful dismissal claims that can be changed 
or fixed, in order to make justice more accessible”.  

Access to justice requires not only that litigants have access to fair process and thorough, 
transparent decision-making, but to a mechanism for dispute resolution that is reasonable, 
and proportionate to the issues in dispute.   

The Labour and Employment Law Section determined that it was in the public interest to 
conduct  an inquiry, and to ensure that there was broad input and thoughtful debate. As a 
result, the OBA Task Force on Wrongful Dismissal Litigation was immediately struck, 
with Elaine Newman, arbitrator and mediator, as its chair.   

Chief Justice Winkler met with the members of the Task Force, and encouraged them to 
energetically generate ideas through consultation, and to place no limits on discussions.  

Chief Justice Heather Smith met with a delegation of the Task Force and provided 
information, as well as advice and encouragement in respect of practical elements of the 
work, particularly as it related to litigation in the Small Claims Court. 

The Process 
 
The Task Force engaged in a two-part process, dividing itself into two subcommittees in 
order to maximize input on: 
 

1. the issues for low and average income earners, and 
 
2. the issues for wrongful dismissal litigants within the “mainstream” Superior 

Court of Justice trial process.  
 
 

Low and average income earners 
 

The Task Force engaged in extensive consultation, contacting the executive directors of 
every legal aid clinic in Ontario.  The Task Force received feedback from many executive 
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directors, a number of employment centres, and clients and employees of legal aid clinics 
across the province. 

 
The Task Force also received extensive feedback from Justice@work, a new provincial 
program which, since its launch in July 2007, has served over 400 clients with 
employment needs from across Ontario.  Justice @work conducted its own consultation 
process through telephone surveys with individual clients. The Task Force is grateful to 
those associated with Justice@work who participated in this project, providing critical 
data in the interests of underserved individuals who would not otherwise have had a voice 
in this report. 
 

Mainstream litigation 
 

The Task Force surveyed employer and employee counsel in Ontario.  The survey asked 
these lawyers what concerns, if any, counsel had about access to justice, and the 
proportionality of process, in wrongful dismissal litigation process. It sought 
recommendations regarding changes to the current rules of civil procedure, the 
appropriateness of implementing an adjudicative process outside of Court for wrongful 
dismissal claims, and other adjudicative models that could be implemented in Ontario. 
 
In addition to distribution of the written survey to expert counsel, the Task Force 
convened workgroups of expert counsel in Toronto, in Ottawa, and by telephone 
conference with lawyers practicing in Ontario’s northern and western regions, to generate 
opportunity to examine what was working, and what was not working, in the field. 
Counsel commented on and made suggestions in regard to mechanisms of streamlining 
process, and thus controlling litigation time and cost. Important regional differences were 
identified.  
 
Following the collection of data, the members of the Task Force met to deliberate on our 
conclusions, seeking consensus wherever possible, and undertaking to report specific  
elements of divergence from the consensus.  
 
This report summarizes the concerns identified through the consultation process, outlines 
options for reform suggested by stakeholders, and makes recommendations on how the 
system may be expedited and rendered more proportionate to the issues in dispute. 
 
Although significant recommendations of the Task Force represent the consensus of its 
members, and of its consulting partners in the field, certain areas of consideration 
generated controversy. The ongoing and vibrant debate is reported where appropriate. 
 
As is evident in the following report, the conclusions of the Task Force are, in many 
respects, consistent with or complimentary to recommendations made by the Civil Rules 
Committee’s consideration of the Honourable Coulter Osborne’s recommendations to 
make the civil justice system more accessible and affordable, many of which were 
implemented by the time of the release of this Report. 
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PART I:  Low and Average Income Earners 
 

Findings 
 
Who is the average income earner? 

 
The median fulltime wage in Ontario is approximately $47,440 per annum1.  The 
claim of an median income earner in Ontario in 2008, who has been employed for 
12 years or less is likely to fall within a category of plaintiff who, according to the 
findings of the Task Force, will be unlikely to know his or her common law right 
to reasonable notice on termination, and upon learning of that right, will be 
unlikely to consult with counsel, and will be unlikely to afford legal 
representation in a wrongful dismissal claim.  
 
It is the average income earner, and those who fall below the threshold of the 
average income earner, whose common law claim for reasonable notice, at the 
time of release of this Report, exceeds the jurisdictional limitations of the small 
claims court, and whose claim is not viable within the current litigation process of 
the Superior Court of Justice. For those who know nothing about the existence of 
other remedies and other rights, there is a legal vacuum.   
 
These are the potential plaintiffs who will fall within the increased jurisdiction 
($25,000) of the Superior Court of Justice, Small Claims Court, scheduled to take 
effect on January 1, 2010.  
 
Clinic staff noted that low and average income earners often do not pursue their 
rights. The most common reasons for not pursuing rights were the lack of 
knowledge that such rights exist, the cost of legal services, the time required to 
litigate, and the daunting complexity of the litigation process. 
 
In the province of Ontario, common law of wrongful dismissal is not accessible to 
low and average income earners.  
 
 

Inadequacy of public legal education 
 
There is inadequate public legal education in the field of wrongful dismissal.  
Caseworkers and the staff lawyers at Parkdale Community Legal Services in 
Toronto reported that while workers may be aware in a general sense that they 
have legal rights and that there are enforcement mechanisms, many are unaware 
of what specific legal rights they may have, and whether an infringement has 
occurred.  

                                                 
1 Source: Stats Canada, 2006 Census Data.  Ontario Median earnings, full-year, full-time earners for 2005 
was $44,748.  This number is then multiplied by Ontario’s CPI (1.8%increase in 2006 a 1.8% increase in 
2007 and a 2.3% increase in 2008) to arrive at an approximate media salary of $47,440. 
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Introduction: 
 
 The purpose of this paper is to determine whether or not the current Rules of Civil 
Procedure with respect to summary judgment can be improved in order to improve the 
access to justice for wrongful dismissal litigants. We are focused primarily on the issue of 
reasonable notice, which is a key feature of most wrongful dismissal actions and is often 
the issue that involves the most money. 
 
Review of Current Law  
 
 There are two sections of the Rules of Civil Procedure that involve summary 
judgment, Rule 20 for regular cases and Rule 76.07(9) for Simplified Procedures cases. 
The text of these Rules is set out in Appendix “A” to this paper. 
 
 Up until recently there was very little use of the summary judgment procedure to 
determine reasonable notice cases. This was primarily because of   decision of  Mr Justice 
Borins in the Court of Appeal in Kilpatrick v Peterborough Civic Hospital 9 1999) , 44 
O.R. (3d) 321, in which he found that summary judgment was not the proper procedure to 
determine reasonable notice, even though the parties had agreed on this procedure. Borins 
J.A. stated :  
 
[10] However, significantly absent in the hospital’s appeal was 
any suggestion that Wilkins J. had exceeded the proper role of a 
motions judge in deciding a Rule 20 motion for summary judgment. 
This omission was of great concern to the court and we invited 
submissions from both counsel on this issue.  We were advised by 
counsel that the parties consented to the issue of the proper 
notice period going before the motions judge on a motion for 
summary judgment as this was the most cost effective way of 
deciding it.  We were told that to resolve the notice issue 
before a trial judge would likely require 4 or 5 days.  It was 
submitted that a motions judge would be in as good a position as 
a trial judge to decide the proper notice to which the plaintiff 
was entitled. 
  
[11] Laudable as the motive of counsel was, it is my view that 
the motions judge was put in a situation where it was inevitable 
that he would exceed his proper role on a Rule 20 motion.  As my 
analysis of his reasons has disclosed, he did so by evaluating 
credibility, weighing evidence and drawing factual inferences. 
In doing so, he acted as a trial judge and conducted “a paper 
trial”. 
 
……… 
 
[16] Mr. Paliare submitted that Wilkins J., on the basis of the 
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record before him, was in as good a position to decide the notice 
issue as a trial judge.  This may have been true if Rule 20, and 
the cases which have interpreted it, enabled a motions judge to 
do so.  Had this been a motion for summary judgment under Rule 
76.06(14), which applies to an action where the plaintiff’s claim 
does not exceed $25,000, the approach taken by the motions judge 
may not have been inappropriate.  See, also, Rule 76.06(16) which 
contains the procedure for a summary trial where the claim does 
not exceed $25,000, as well as the rules of several other 
provinces to which I will refer. 
  
[17] I am not unsympathetic to the desire of counsel to resolve 
the notice issue without the delay and expense of a trial. 
Unfortunately, as this requires the court to resolve factual 
issues, Rule 20 is not the appropriate vehicle to employ.  The 
reasonableness of notice in the context of a wrongful dismissal 
action involves a finding of fact based on the circumstances of 
each case.  This is evident from the necessity of applying the 
principles articulated in Bardal v. The Globe & Mail Ltd. (1960), 
24 D.L.R. (2d) 140 (Ont. H.C.J.), and other cases, to the 
assessment of a dismissed employee’s notice period:  Wallace, at 
pp.29-30, per Iacobucci J. 
 

This decision more or less ended the then growing practice of using the summary 
judgment rule to have the Court determine reasonable notice . 

 
Recently however, at least two cases have shown that there is a place for 

summary judgment in determining reasonable notice. 
 
One of these cases involved Rule 20 ( Ducharme v Cambridge Stamping Inc. 

2008 CanLII 19499, van Rensburg J.) and the other was a motion under Rule 76.07(9) ,  
( Adjemian v Brook Compton North America, 2008 CanLII 27469. Perell, J.) See 
Appendix “B”  for the full text of these cases. 
 
 In both these cases, the Court had little trouble determining the period of 
reasonable notice where the essential facts were not in dispute. In both cases the 
defendant brought up the issue of mitigation as a reason for why there should be a full 
trial and in both cases their arguments were dismissed as on the face of the affidavits the 
plaintiff’s mitigation efforts were reasonable and furthermore because  the defendant 
offered no evidence on mitigation itself. 
 
 In Adjemian, the Court awarded 16 months notice, however the motion was heard 
only 4 months after the dismissal. In that case the Court imposed a trust upon the plaintiff 
to account for any mitigation earnings that she may earn over the 12 months following 
the motion . 
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Problems with Current Law: 
 
 One very common negotiating device used  by defendants in wrongful dismissal 
cases is to only pay the plaintiff his or her Employment Standards Act minimum 
payments and then make a low end reasonable notice offer contingent upon signing a full 
and final release.  
 
 The effect of this strategy is that many plaintiffs, especially those at the lower 
economic levels, take the low end offer because it is not worth the time and expense of 
pursuing the case to obtain a judgment for the proper notice. 
 
 The  defendant knows that the plaintiff will receive more than the ESA, but they 
generally do not even pay the low end of reasonable notice as a way to put economic 
pressure on the plaintiff to accept their offer. This type of heavy handed bargaining seems 
to be some what unique to employment law. 
 
 In a commercial case involving a dispute between a lender and a borrower where 
the issue is whether or not the interest rate is 5% or 6%, do borrowers routinely stop all 
payments to the lender because they can’t agree on the rate? Of course not, as the lender 
would  normally pay the 5% it thought it owed and then  litigate over the disputed 
amount as to  do otherwise would put the borrower into immediate default. 
 
 Why then do we routinely tolerate this kind of behavior in wrongful dismissal 
cases where the plaintiff is in an extremely vulnerable position?  
 
 A cost effective and speedy resolution by the Court of the reasonable notice 
period issue  would go a long way to level the playing field in this area. This should be 
possible even where there are other issues that need to be determined so that the issue of 
the reasonable notice may not completely end the litigation. 
 
 
 Another problem with the current system is the issue identified in the Adjemian 
case as to what to do when the Court determines the reasonable notice period before it 
has expired. The creation of the trust may deal with the issue of what happens if the 
plaintiff does earn mitigation income before the end of the notice period, but it does 
nothing to deal with the issue of the continuing obligation of the plaintiff to look for 
comparable employment for the balance of the notice period. Ms Adjemian could have 
gone to Florida after she won the motion and spent all her damages at the beach without 
ever having to look for a job again. An outcome of that nature is not fair to defendants 
and will simply encourage some plaintiffs to schedule the earliest possible motion for 
summary judgment, conduct a short and intense job search, obtain their lump sum award 
and then cease all mitigation efforts. This is not a desirable outcome for any of the parties 
nor for society at large. 
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 Thus the revised process must take into account the requirement that plaintiffs 
conduct a meaningful job search throughout the period of reasonable notice and account 
to the defendant both for their mitigation earnings as well as the consequences of poor 
mitigation efforts. 
 
Proposals for Reform: 
 

1. Either by Rule change or by Practice Direction, create a process designed solely 
to determine the appropriate reasonable notice period . 

 
2. The process would allow either one of  the parties to apply for a ruling on the 

appropriate notice period where there was no dispute that there is an entitlement 
to reasonable notice. In other words, in cases where the entitlement to reasonable 
notice is in dispute (i.e. allegations of just cause, contractual agreement on 
severance, independent contractor issue), this procedure would not apply. 

 
3. The Court would assess the plaintiff’s mitigation efforts up to the date of the 

motion, and if the notice period went beyond the date of the motion, the Court 
would, rather than order a lump sum payment  of the entire notice period, order a 
payment to first  bring the plaintiff’s wages and benefits up  to the present time  
and then make a further order that the defendant be required to continue to pay the 
plaintiff his or her salary and benefits to the end of the notice period, subject to 
the plaintiff’s continuing obligation to mitigate. 

 
4. If the plaintiff is to receive payments beyond the date of the motion, then the 

plaintiff has to regularly report to the defendant, by way of a sworn statement, as 
to his or her mitigation efforts and mitigation income. The defendants’ payments 
would be reduced by any mitigation earnings, on a dollar for dollar basis. If the 
defendant believed that the plaintiff’s mitigation efforts were not reasonable, them 
it could apply to the Court to amend the order requiring payment, however the 
defendant could not unilaterally suspend the payments before the return date of 
the motion. 

 
5. If there were other issues that required determination, the  Court could still order 

the payment of reasonable notice and order that the other issues be tried. For 
instance, if the parties agreed that the plaintiff’s base wage was $60,000 per 
annum but disagreed both on the quantum and the entitlement to a bonus, the 
Court could order monthly payments of the base wage only and leave the issue of 
the bonus entitlement to a full trial. 

 
6. To further enhance the chances of a fair and early settlement, the introduction of 

mandatory mediation for all wrongful dismissal cases throughout the Province 
should also be implemented. 
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Rationale for Proposal: 
 

1. By providing a process whereby the determination of reasonable notice can be 
achieved early on in the process at a limited cost, the imbalance of bargaining 
power between the parties will be reduced. 

 
2. The mere threat of this type of  motion will increase the chances of a negotiated 

settlement occurring early on in the process. 
 
3. It preserves the obligation to mitigate and the consequences that flow from it. 
 
4. Employers will quickly realize that it is in their best interests that the plaintiff 

obtain re-employment as soon as possible . Therefore they may be more willing 
to provide real assistance to the plaintiff in their job search, i.e. positive 
reference letters, outplacement counseling, job leads etc. 

 
5. Plaintiffs who do little to look for a job will be quickly penalized, therefore they 

will be more apt to conduct meaningful job searches. 
 
6. Although Courts have traditionally been reluctant to order payments over time, 

the advantages of this Court monitored payment system will quickly outweigh 
the disadvantages. In family law matters, the Courts have always been 
comfortable ordering payments into the future and ordering adjustments as the 
circumstances require it and there is no sound policy reason why it would not 
work in this area also.  

 
7. Mandatory mediation of  wrongful dismissal actions has been a resounding 

success in Ottawa, Toronto and Windsor. There would be little cost to the 
Province  to introduce this process in all of Ontario. Most resistance to 
mandatory mediation comes from  practice areas other than employment law. It 
makes little sense to deprive the rest of the Province of a proven and effective 
settlement tool in a practice area where it has proven its worth time and time 
again. Wrongful dismissal clients should not have to wait for the rest of the 
litigation world to buy into mandatory mediation before they can enjoy its 
benefits. 
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Appendix “A” 
 
 
RULE 20 SUMMARY JUDGMENT 

WHERE AVAILABLE 

To Plaintiff 

20.01  (1)  A plaintiff may, after the defendant has delivered a statement of 
defence or served a notice of motion, move with supporting affidavit material or 
other evidence for summary judgment on all or part of the claim in the statement 
of claim. R.R.O. 1990, Reg. 194, r. 20.01 (1). 

(2)  The plaintiff may move, without notice, for leave to serve a notice of 
motion for summary judgment together with the statement of claim, and leave may 
be given where special urgency is shown, subject to such directions as are just. 
R.R.O. 1990, Reg. 194, r. 20.01 (2). 
To Defendant 

(3)  A defendant may, after delivering a statement of defence, move with 
supporting affidavit material or other evidence for summary judgment dismissing 
all or part of the claim in the statement of claim. R.R.O. 1990, Reg. 194, 
r. 20.01 (3). 
AFFIDAVITS 

20.02  An affidavit for use on a motion for summary judgment may be made 
on information and belief as provided in subrule 39.01 (4), but on the hearing of 
the motion an adverse inference may be drawn, if appropriate, from the failure of a 
party to provide the evidence of persons having personal knowledge of contested 
facts. R.R.O. 1990, Reg. 194, r. 20.02; O. Reg. 533/95, s. 2. 
FACTUMS REQUIRED 

20.03  (1)  On a motion for summary judgment, each party shall serve on 
every other party to the motion a factum consisting of a concise argument stating 
the facts and law relied on by the party. O. Reg. 14/04, s. 14. 

(2)  The moving party’s factum shall be served at least four days before the 
hearing. O. Reg. 14/04, s. 14. 

(3)  The responding party’s factum shall be served at least two days before 
the hearing. O. Reg. 14/04, s. 14. 

(4)  Each party’s factum shall be filed, with proof of service, in the court 
office where the motion is to be heard, at least two days before the hearing. 
O. Reg. 14/04, s. 14. 
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DISPOSITION OF MOTION 

General 

20.04  (1)  In response to affidavit material or other evidence supporting a 
motion for summary judgment, a responding party may not rest on the mere 
allegations or denials of the party’s pleadings, but must set out, in affidavit 
material or other evidence, specific facts showing that there is a genuine issue for 
trial. R.R.O. 1990, Reg. 194, r. 20.04 (1); O. Reg. 533/95, s. 3. 

(2)  The court shall grant summary judgment if, 
(a) the court is satisfied that there is no genuine issue for trial with respect 

to a claim or defence; or 
(b) the parties agree to have all or part of the claim determined by a 

summary judgment and the court is satisfied that it is appropriate to 
grant summary judgment. O. Reg. 284/01, s. 6. 

Only Genuine Issue Is Amount 

(3)  Where the court is satisfied that the only genuine issue is the amount to 
which the moving party is entitled, the court may order a trial of that issue or grant 
judgment with a reference to determine the amount. R.R.O. 1990, Reg. 194, 
r. 20.04 (3). 
Only Genuine Issue Is Question Of Law 

(4)  Where the court is satisfied that the only genuine issue is a question of 
law, the court may determine the question and grant judgment accordingly, but 
where the motion is made to a master, it shall be adjourned to be heard by a judge. 
R.R.O. 1990, Reg. 194, r. 20.04 (4). 
Only Claim Is For An Accounting 

(5)  Where the plaintiff is the moving party and claims an accounting and the 
defendant fails to satisfy the court that there is a preliminary issue to be tried, the 
court may grant judgment on the claim with a reference to take the accounts.  

 
RULE 20 SUMMARY JUDGMENT 

WHERE AVAILABLE 

To Plaintiff 

20.01  (1)  A plaintiff may, after the defendant has delivered a statement of 
defence or served a notice of motion, move with supporting affidavit material or 



 9

other evidence for summary judgment on all or part of the claim in the statement 
of claim. R.R.O. 1990, Reg. 194, r. 20.01 (1). 

(2)  The plaintiff may move, without notice, for leave to serve a notice of 
motion for summary judgment together with the statement of claim, and leave may 
be given where special urgency is shown, subject to such directions as are just. 
R.R.O. 1990, Reg. 194, r. 20.01 (2). 
To Defendant 

(3)  A defendant may, after delivering a statement of defence, move with 
supporting affidavit material or other evidence for summary judgment dismissing 
all or part of the claim in the statement of claim. R.R.O. 1990, Reg. 194, 
r. 20.01 (3). 
AFFIDAVITS 

20.02  An affidavit for use on a motion for summary judgment may be made 
on information and belief as provided in subrule 39.01 (4), but on the hearing of 
the motion an adverse inference may be drawn, if appropriate, from the failure of a 
party to provide the evidence of persons having personal knowledge of contested 
facts. R.R.O. 1990, Reg. 194, r. 20.02; O. Reg. 533/95, s. 2. 
FACTUMS REQUIRED 

20.03  (1)  On a motion for summary judgment, each party shall serve on 
every other party to the motion a factum consisting of a concise argument stating 
the facts and law relied on by the party. O. Reg. 14/04, s. 14. 

(2)  The moving party’s factum shall be served at least four days before the 
hearing. O. Reg. 14/04, s. 14. 

(3)  The responding party’s factum shall be served at least two days before 
the hearing. O. Reg. 14/04, s. 14. 

(4)  Each party’s factum shall be filed, with proof of service, in the court 
office where the motion is to be heard, at least two days before the hearing. 
O. Reg. 14/04, s. 14. 
DISPOSITION OF MOTION 

General 

20.04  (1)  In response to affidavit material or other evidence supporting a 
motion for summary judgment, a responding party may not rest on the mere 
allegations or denials of the party’s pleadings, but must set out, in affidavit 
material or other evidence, specific facts showing that there is a genuine issue for 
trial. R.R.O. 1990, Reg. 194, r. 20.04 (1); O. Reg. 533/95, s. 3. 

(2)  The court shall grant summary judgment if, 
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(a) the court is satisfied that there is no genuine issue for trial with respect 
to a claim or defence; or 

(b) the parties agree to have all or part of the claim determined by a 
summary judgment and the court is satisfied that it is appropriate to 
grant summary judgment. O. Reg. 284/01, s. 6. 

Only Genuine Issue Is Amount 

(3)  Where the court is satisfied that the only genuine issue is the amount to 
which the moving party is entitled, the court may order a trial of that issue or grant 
judgment with a reference to determine the amount. R.R.O. 1990, Reg. 194, 
r. 20.04 (3). 
Only Genuine Issue Is Question Of Law 

(4)  Where the court is satisfied that the only genuine issue is a question of 
law, the court may determine the question and grant judgment accordingly, but 
where the motion is made to a master, it shall be adjourned to be heard by a judge. 
R.R.O. 1990, Reg. 194, r. 20.04 (4). 
Only Claim Is For An Accounting 

(5)  Where the plaintiff is the moving party and claims an accounting and the 
defendant fails to satisfy the court that there is a preliminary issue to be tried, the 
court may grant judgment on the claim with a reference to take the accounts. 
R.R.O. 1990, Reg. 194, r. 20.04 (5). 

 
WHERE A TRIAL IS NECESSARY 

Powers of Court 

20.05  (1)  Where summary judgment is refused or is granted only in part, 
the court may make an order specifying what material facts are not in dispute and 
defining the issues to be tried and may order that the action proceed to trial by 
being, 

(a) placed forthwith, or within a specified time, on a list of cases requiring 
speedy trial; or 

(b) set down in the normal course, or within a specified time, for trial. 
R.R.O. 1990, Reg. 194, r. 20.05 (1). 

(2)  At the trial the facts so specified shall be deemed to be established and 
the trial shall be conducted accordingly, unless the trial judge orders otherwise to 
prevent injustice. R.R.O. 1990, Reg. 194, r. 20.05 (2). 
Imposition of Terms 
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(3)  Where an action is ordered to proceed to trial, in whole or in part, the 
court may give such directions or impose such terms as are just, including an 
order, 

(a) for payment into court of all or part of the claim; 
(b) for security for costs; and 
(c) that the nature and scope of discovery, if any, be limited to matters not 

covered by the affidavits filed on the motion and any cross-
examinations on them, and that the affidavits and cross-examinations 
may be used at trial in the same manner as an examination for 
discovery. R.R.O. 1990, Reg. 194, r. 20.05 (3). 

Failure to Comply with Order 

(4)  Where a party fails to comply with an order for payment into court or for 
security for costs, the court on motion of the opposite party may dismiss the 
action, strike out the statement of defence or make such other order as is just. 
R.R.O. 1990, Reg. 194, r. 20.05 (4). 

(5)  Where on a motion under subrule (4) the statement of defence is struck 
out, the defendant shall be deemed to be noted in default. R.R.O. 1990, Reg. 194, 
r. 20.05 (5). 
COSTS SANCTIONS FOR IMPROPER USE OF RULE 

Where Motion Fails 

20.06  (1)  Where, on a motion for summary judgment, the moving party 
obtains no relief, the court shall fix the opposite party’s costs of the motion on a 
substantial indemnity basis and order the moving party to pay them forthwith 
unless the court is satisfied that the making of the motion, although unsuccessful, 
was nevertheless reasonable. R.R.O. 1990, Reg. 194, r. 20.06 (1); O. Reg. 284/01, 
s. 7 (1); O. Reg. 284/01, s. 7 (2). 
Where A Party Has Acted In Bad Faith 

(2)  Where it appears to the court that a party to a motion for summary 
judgment has acted in bad faith or primarily for the purpose of delay, the court 
may fix the costs of the motion on a substantial indemnity basis and order the 
party to pay them forthwith. R.R.O. 1990, Reg. 194, r. 20.06 (2). 
EFFECT OF SUMMARY JUDGMENT 

20.07  A plaintiff who obtains summary judgment may proceed against the 
same defendant for any other relief. R.R.O. 1990, Reg. 194, r. 20.07. 
STAY OF EXECUTION 
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20.08  Where it appears that the enforcement of a summary judgment ought 
to be stayed pending the determination of any other issue in the action or a 
counterclaim, crossclaim or third party claim, the court may so order on such 
terms as are just. R.R.O. 1990, Reg. 194, r. 20.08. 
APPLICATION TO COUNTERCLAIMS, CROSSCLAIMS AND THIRD 
PARTY CLAIMS 

20.09  Rules 20.01 to 20.08 apply, with necessary modifications, to 
counterclaims, crossclaims and third party claims. R.R.O. 1990, Reg. 194, 
r. 20.09. 
 
RULE 76 SIMPLIFIED PROCEDURE 

 
SUMMARY JUDGMENT 

Where Available 

76.07  (1)  After the close of pleadings, a party may move before a judge 
with supporting affidavit material for summary judgment. O. Reg. 284/01, s. 25. 
Place of Hearing 

(2)  Unless the parties agree otherwise or the court orders otherwise, the 
motion shall be heard in the county where the action was commenced. O. Reg. 
284/01, s. 25. 
Application of Summary Judgment Procedure 

(3)  Rules 20.05, 20.07, 20.08 and 20.09 (summary judgment procedure) 
apply to the motion, but rules 20.01 to 20.04 (availability, affidavits, factums, 
disposition of motion) and rule 20.06 (costs) do not apply. O. Reg. 284/01, s. 25. 
Responding Party’s Material 

(4)  In response to affidavit material supporting the motion, the responding 
party may not rest on the mere allegations or denials of the party’s pleadings, but 
is required to set out, in affidavit material, specific facts to show that judgment 
ought not to be granted. O. Reg. 284/01, s. 25. 
Contents of Affidavit 

(5)  An affidavit for use on the motion may be made on information and 
belief as permitted by subrule 39.01 (4), but on the hearing of the motion an 
adverse inference may be drawn, if appropriate, from a party’s failure to provide 
the evidence of persons having personal knowledge of contested facts. O. Reg. 
284/01, s. 25. 
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Motion Record Required 

(6)  The moving party shall serve a motion record on every other party to the 
motion and file it, with proof of service, in the court office where the motion is to 
be heard, at least two days before the hearing of the motion. O. Reg. 284/01, s. 25. 
Contents of Motion Record 

(7)  The motion record shall contain, in consecutively numbered pages 
arranged in the following order, 

(a) a table of contents describing each document, including each exhibit, by 
its nature and date and, in the case of an exhibit, by exhibit number or 
letter; 

(b) a copy of the notice of motion; 
(c) a copy of all affidavits served by any party for use on the motion; and 
(d) a copy of the pleadings, including those relating to any counterclaim, 

crossclaim or third party claim. O. Reg. 284/01, s. 25. 
Factums Required 

(8)  Every party to the motion shall serve on every other party a factum 
consisting of a concise statement of the facts and law relied upon by the party and 
file it, with proof of service, in the court office where the motion is to be heard, at 
least two days before the hearing of the motion. O. Reg. 284/01, s. 25. 
Test for Summary Judgment 

(9)  The presiding judge shall grant judgment on the motion unless, 
(a) he or she is unable to decide the issues in the action without cross-

examination; or 
(b) it would be otherwise unjust to decide the issues on the motion. O. Reg. 

284/01, s. 25. 
If Trial Necessary 

(10)  If summary judgment is refused or is granted only in part, the presiding 
judge shall determine the mode of trial that is appropriate in all the circumstances. 
O. Reg. 284/01, s. 25. 
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Appendix “B” 
 
 

COURT FILE NO.: 08-CV 349783 SR 
DATE: June 06, 2008  
  
ONTARIO 
SUPERIOR COURT OF JUSTICE 
  
BETWEEN: 
DOLORES ADJEMIAN 
Plaintiff 
 - and - 
  
BROOK CROMPTON NORTH AMERICA 
Defendant 
  
  
COUNSEL: 
  
Daniel A. Lublin for the Plaintiff 
Albert Campea for the Defendant 
  
HEARING DATE: June 4, 2008 
  
REASONS FOR DECISION 
  
PERELL, J. 

[1]               The Plaintiff, Dolores Adjemian, sues the Defendant, Brook Crompton North 
America (“Brook Crompton”), her former employer, for damages for wrongful dismissal. 

[2]               This is a motion for summary judgment in her action, which is governed by the 
rules for a simplified procedure.  

[3]               For the reasons that follow, I am satisfied that this case is appropriate for a 
summary judgment under Rule 76.07 (9) and that Ms. Adjemian should have a judgment 
in the amount of $50,000.00, plus one month of pre-judgment interest, plus costs on a 
partial indemnity scale of $14,157.64. These awards are subject to the terms more 
particularly described below. 

[4]               Ms. Adjemian had been an employee of what is now Brook Crompton for 22.5 
years. It is a manufacturer of electronic motors for world distribution, and it has a head 
office in Toronto, Ontario.   

[5]               Ms. Adjemian was dismissed without cause on January 24, 2008.  
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[6]               She began her employment as an entry level employee, and at the time of 
dismissal, she was an information and technology administrator, accounts payable clerk, 
and inventory receiving clerk. Her position was not managerial nor supervisory, and she 
reported directly to Brook Crompton’s Operations Manager.  

[7]               Ms. Adjemian was dismissed because Brook Crompton has gone through some 
difficult times that required downsizing of personnel, and Ms. Adjemian was one of the 
employees affected.  

[8]               Various officers of Brook Crompton wrote very favourable reference letters 
commending Ms. Adjemian as a candidate for employment.  

[9]               At the time of her dismissal, she was 47 years of age. Her base salary was 
$47,324.00, but she deposed that Brook Crompton had announced a 4% non-
discretionary salary increase for all employees. She was enrolled in a comprehensive 
benefits plan that included medical, dental, vision, short-term and long-term disability 
payments, and life insurance all paid for by Brook Crompton. She had 4 weeks vacation 
each year. 

[10]           Mr. Paolo Maggiotto, who is the Vice President of Operations and Finance for 
Brook Crompton, deposed that Ms. Adjemian’s salary at the time of her dismissal was 
$47,323.00 including a one-time discretionary bonus granted in 2007. He does not deny 
Ms. Adjemian’s evidence that a 4% salary increase was announced. Based on the 
evidence, I find as a fact that had Ms. Adjemian not been dismissed, her salary would 
have been $49,216.96 per annum plus benefits.  

[11]           In 2007, she received a bonus of $2,297 and Brook Crompton made pension 
contributions of $4,132. 

[12]           After her dismissal, Brook Crompton paid her four months salary (16 weeks) and 
continued her benefits for four months. 

[13]           After her dismissal, Ms. Adjemian has attempted to find employment but so far 
without success. She provided a comprehensive brief documenting her considerable 
efforts to find a new job. She has applied for 120 positions in various industries and job 
types and she has had 9 job interviews. 

[14]           The question to be decided on this motion is whether Ms. Adjemian is entitled to 
a summary judgment under rule 76.07 (9), which states: 

76.07 (9)          The presiding judge shall grant judgment on the motion 
unless, 

(a)       he or she is unable to decide the issues in the action without 
cross-examination; or 
(b)       it would be otherwise unjust to decide the issues on the 
motion.  
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[15]           The test for a summary judgment is less stringent under rule 76.07 (9) than the 
test for a summary judgment for a normal action under Rule 20. Rule 76.07 (9) has a 
lower threshold than the test for a normal action: Bradley-Kelly Construction Ltd. v. 
Ottawa-Carleton Regional Transit Commission 1996 CanLII 8038 (ON S.C.), (1996), 30 
O.R. (3d) 301 (Gen. Div.); Opportunity Labour Agency v. Pax-All Manufacturing Inc., 
[2007] O.J. No. 1820 (S.C.J.).  

[16]           The summary judgment test for the simplified procedure does not preclude the 
judge hearing the motion from making findings of fact including credibility findings if 
that can be done fairly and justly: Newcourt Credit Group Inc. v. Hummel Pharmacy Ltd. 

reflex, (1998), 38 O.R. (3d) 82 (Div. Ct.); Diversitel Communications Inc. v. Glacier 
Bay Inc. (2003), 42 C.P.C. (5th) 196 (Ont. S.C.J.), affd. [2004] O.J. No. 1702 (C.A.).  

[17]           Unlike a motion for summary judgment in a normal action, where the 
determinant is whether there is a genuine issue for trial, the focal point under the 
simplified procedure is whether, even if there is a genuine issue for trial, the court can 
fairly and justly decide the action on the motion and without a trial: Robertson v. Ball 
1996 CanLII 8228 (ON S.C.), (1996), 31 O.R. (3d) 30 (Gen. Div.); Giardino v. Frum 
Development Group (1998), 20 C.P.C. (4th) 368 (Ont. Gen. Div.); Masini USA, Inc. v. 
Simsol Jewellry Wholesale Ltd. 2003 CanLII 41000 (ON S.C.), (2003), 67 O.R. (3d) 229 
(S.C.J.); Braithwaite Technology Consultants Inc. v. Blanketware Corporation 2004 
CanLII 30089 (ON S.C.), (2004), 72 O.R. (3d) 611 (S.C.J.). 

[18]           Although the test for a summary judgment is more onerous under Rule 20 than 
under Rule 76, Rule 20 has been used to grant judgment in a wrongful dismissal action; 
see: Cronk v. Canadian General Insurance Co. 1995 CanLII 814 (ON C.A.), (1995), 25 
O.R. (3d) 505(C.A.); Bullen v. Proctor & Redfern Ltd. 1996 CanLII 8135 (ON S.C.), 
(1996), 20 C.C.E.L. (2d) 36 (Ont. Gen. Div.); Ducharme v. Cambridge Stamping Inc. 
[2008] O.J. No. 1666 (S.C.J.). It follows that if the stricter Rule 20 test can be satisfied 
for a wrongful dismissal claim, then a summary judgment under rule 76.07(9) may also 
be available for a wrongful dismissal claim brought pursuant to Rule 76. 

[19]           I am satisfied that Ms. Adjemian is entitled to a summary judgment under rule 
76.07 (9). Moreover, I am satisfied that she meets the more stringent test imposed by 
Rule 20. It is my conclusion that: (a) there is no genuine issue for trial;  (b) I am able to 
decide the issues in the action without cross-examination; and (c) it would not be 
otherwise unjust to decide the issues on the motion. The case at bar is unlike Brown v. 
Confidential Recycling Services Ltd., [1998] O.J. No. 1892 (Gen. Div.) and Wanigaratne 
v. Zucotto Wireless Inc., [2003] O.J. No. 592 (S.C.J.) where the court was unable to 
decide the case without a trial.  

[20]           Brook Crompton submits that there are three issues worthy of a trial: (1) the 
adequacy of Ms. Adjemian’s efforts to mitigate; (2) the characterization or nature of her 
employment; and (3) the assessment of her damages.  

[21]           Notwithstanding, its arguments to the contrary, I find no genuine issues for trial 
in the case at bar. There is overwhelming evidence that Ms. Adjemian had made and 
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continues to make reasonable efforts to mitigate her loss. Brook Crompton wishes to 
cross-examine her to establish that she could have done more, but that is not a genuine 
issue for trial because mitigation need not be perfect, it need only be reasonable, and on 
this motion for summary judgment, Brook Crompton has not remotely shown that Ms. 
Adjemian’s efforts to mitigate her losses were not reasonable. See: Red Deer College v. 
Michaels (1975), 57 D.L.R. (3d) 386 (S.C.C.); Somir v. Canac Kitchens, a Division of 
Kohler Canada Co., [2006] O.J. No. 5053 (S.C.J.); Furuheim v. Bechtel Canada Ltd., 
[1990] O.J. No. 746 (C.A.).  

[22]           Further, there is no genuine issue for trial about the characterization of her 
employment. The court can accept Brook Crompton’s characterization of her 
employment and then move on to decide the appropriate notice period for such 
employment.  

[23]           Once the two purported issues are resolved - and, in my opinion, they can be 
properly resolved on this motion for summary judgment - there is no remaining issue that 
requires a trial. 

[24]           Ms. Adjemian seeks damages for wrongful dismissal. An employee who is 
wrongfully dismissed is entitled to recover the value of all losses arising from the failure 
to have been given reasonable notice of the termination of his or her employment: Koor 
v. Metropolitan Trust Co. of Canada, [1993] O.J. No. 1476 (Gen. Div.); Earl v. Northern 
Purification Services (Eastern) Ltd., [1980] O.J. No. 160 (H.C.J.); Davidson v. Allelix Inc 

reflex, (1991), 86 D.L.R. (4th) 542 (Ont. C.A.); Locke v. Avco Financial Services Can. 
Ltd. reflex, (1987), 85 N.B.R. (2d) 93 (Q.B.). 

[25]           Where an employee is dismissed without cause, he or she is entitled to reasonable 
notice of termination or pay in lieu of notice. In determining the length of notice, the 
court should consider: (a) the character of employment; (b) the length of service; (c) the 
age of the employee; and (d) the availability of similar employment having regard to the 
experience, training, and qualifications of the employee: Machinter v. HOJ Industries 
Ltd., 1992 CanLII 102 (S.C.C.), [1992] 1 S.C.R. 986; Cronk v. Canadian General 
Insurance Co. 1995 CanLII 814 (ON C.A.), (1995), 25 O.R. (3d) 505(C.A.); Bardal v. 
Globe & Mail, [1960] O.W.N. 253 (H.C.).  

[26]           Ms. Adjemian seeks damages calculated on the basis of a notice period of 16 
months. Having regard to the authorities provided by her to provide some guidance as to 
the appropriate notice period for plaintiffs in comparable situations, I am satisfied that 
this is a fair notice period. See: Patterson v. Boudreau Sheet Metal (1999) Inc. reflex, 
(2004), 272 N.B.R. (2d) 119 (Q.B.); Corey v. Dell Chemists (1975) Ltd., [2006] O.J. No. 
2302 (S.C.J.); Bramble v. Medis Health and Pharmaceutical Services Inc. 1999 CanLII 
13124 (NB C.A.), (1998), 175 D.L.r. (4th) 385 (N.B.C.A.); Polak v. Surrey Memorial 
Hospital Society 1996 CanLII 884 (BC S.C.), (1996), 17 C.C.E.L. (2d) 283 (B.C.S.C.); 
Bullen v. Proctor & Redfern Ltd., supra; Webster v. British Columbia Hydro and Power 
Authority 1992 CanLII 1087 (BC C.A.), (1992), 91 D.L.R. (4th) 272 (B.C.C.A.); Brown v. 
Law Society of Upper Canada; Kapelus v. University of British Columbia, [1998] B.C.J. 
No. 1559 (S.C.); Bodnarus v. Buchok reflex, (2000), 148 Man. R. (2d) 81 (C.A.); 
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Banavage v. Taylor Forge of Canada, [1995] O.J. No. 4541 (Gen. Div.); and Fedele v. 
Windsor Teachers Credit Union, [2000] O.J. No. 2755 (S.C.J.).  

[27]           Keeping in mind the severance payments already made to her, I calculate her 
damages to be $61,944.65, broken down as follows:21 

Salary (12 months)                                                                  $49,216.96 
Benefits (12 months and estimated at 10% of salary)    $4,921.69 
Pension contribution (16 months)                                             $5,509.00 
Bonus for 2008                                                                        $2,297.00         

[28]           Although Ms. Adjemian is entitled to judgment, her judgment has come so 
quickly that it comes during the period in which she continues to have an obligation to 
mitigate. In these circumstances, the court can impose a trust requiring her to account for 
any mitigatory earnings. This approach was used in Bullen v. Proctor & Redfern Ltd., 
supra and Correa v. Dow Jones Markets Canada 1997 CanLII 12268 (ON S.C.), (1997), 
35 O.R. (3d) 126 (Gen. Div.) and should be employed for this case.      

[29]           Ms. Adjemian also seeks costs and pre-judgment interest, and in my opinion, she 
is entitled to both.  

[30]           At the hearing, counsel provided me with draft bills of costs. On a partial 
indemnity basis, Ms. Adjemian seeks the sum of $14,157.64 all inclusive of counsel fee, 
disbursements and GST.  

[31]           In my opinion, in the circumstances of this case, the sum of $14,157.64, all 
inclusive, is a fair and reasonable sum for costs. This award, however, is subject to 
adjustment if there were offers to settle under Rule 49.  

[32]           If the parties cannot agree about the application of the Offer to Settle Rule, then 
they may make submissions in writing beginning with Ms. Adjemian within 10 days of 
the release of these Reasons for Decision. 

[33]           Judgment accordingly.   

____________________ 
Perell, J.  
  
Released:  June 06, 2008 
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COURT FILE NO.:  885/06   
DATE:  20080430 
  
ONTARIO 
  
SUPERIOR COURT OF JUSTICE 
  
B E T W E E N: )   
  )   
Greg Ducharme )

)
)

P. McSherry, for the Plaintiff 

  )   
Plaintiff )   
  )   
- and - )   
  )   
  )   
Cambridge Stamping Inc. )

)
)

R. LeClair, for the Defendant 

  )   
Defendant )

)
  

  )   
  ) HEARD:  April 22, 2008 
  
  
REASONS FOR JUDGMENT  
  
  
van RENSBURG J. 
  
[1]       This is a motion under Rule 20 for summary judgment in a wrongful 
dismissal action.   

[2]       There is no dispute that the plaintiff Greg Ducharme was employed 
by the defendant Cambridge Stamping Inc. for five years and 11 months 
and that his employment was terminated without just cause.  He was 55 
years old at the time of dismissal and earning an annual salary of 
$105,000 as a plant manager.  The plaintiff found another job within 5.25 
months of dismissal, at a lesser annual salary.  In this motion the plaintiff 
claims $45,902.15, which is equivalent to 5.25 months’ notice at his annual 




