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Additional Case Management Masters

Needed

Orlando V. Da Silva*

Civil Litigators are all too familiar with the
current delays in having Masters Motions,
particularly, Traditional Masters Motions,
heard in Toronto. In fact, the situation
is about to get much worse. Due to
attrition in the ranks of the Traditional
Masters, the capacity to hear civil motions,
construction lien matters and references
is becoming seriously impaired.

This situation has been building for some
time and has been masked to some degree
by the continued dedication of Masters
beyond the age of 65 who have elected
to continue in offce. The facts are these.
The late Master Cork retired last year and
was not replaced. He sat roughly 80 - 100
days each year. Master Sedgwick who
currently sits a similar number of days is
74 years of age and has recently advised
the Attorney that he will fully retire at the
end of September. Master Linton, who
has been sitting full time, has elected to
receive his pension as of October and
he will then be eligible only to sit
halftime. And Master Sandler has made a
similar election as of March, 2005. These
retirements alone result in the loss of 2
full time judicial offcers.

The retirements are particularly signifcant
because of the allocation of work and
specialization. Master Sandler, for example,
is the full time lien Master; Master Linton is
the full time reference Master;and Masters
Cork and Sedgwick together represented

50% of the capacity of the Masters who
were assigned to civil motions. In the
circumstances, and given the inordinate
delays in having Masters motions heard
in Toronto, at least 2 new Masters are
needed. Without this, four scenarios
present themselves:

< Reduction in the number of motions
heard inToronto:While the new venue
rule (whereby motions will have to be
brought in the jurisdiction where the
action was commenced), will have an
impact, it is not clear by how much or
whether it will be material.

e Transfer the work of Traditional
Masters to Judges. This would distract
judges from trial work. Already long
trials are now being scheduled for
January 2006. These delays will only
increase.

» Case management Masters assume
all Masters work. This solution would

drastically impair a case management
Master’s ability to case manage a fle.

» Increase the waiting times for civil
motions and construction liens. Wait
times are already too long and present,
on its own, an avoidable constraint
on access to justice which should not
be tolerated.




None of these solutions are tenable. Toronto needs
at lest 3 new case management Masters on a full
time basis to deal with civil motions and one to
deal with construction lien matters. Without
these appointments, the current compliment of
case management Masters will be pressed into
hearing civil motions and construction lien matters
traditionally heard by Traditional Masters. These
matters will increasingly present on an urgent basis
or seek to be moved into case management.

There are already inordinate delays in having
motions, particularly Traditional Master’s Motions
heard in Toronto where delays of 2 to 3 months
are not uncommon. It seems clear that unless
additional Masters are appointed, the justice system
in Toronto will experience increasingly intolerable
delays, which jeopardizes the proper adjudication
of disputes, and places avoidable constraints on
access to justice.

To redress this pending crisis, the OBA and its Civil
Litigation Section have requested the appointment
of 3 additional Masters (two for traditional civil and
case management matters and one for construction
lien matters).

* Orlando V. Da Silva, Borden Ladner Gervais LLP,
(416) 367-6106, odasilva@blgcanada.com.

Message from the Chair

Orlando V. Da Silva*

As we are rapidly closing in on the summer months
and the end of the 2003-2004 term, the revitalization
of the Civil Litigation Section continues.

We have successfully completed successful
programs on mediation, the New Limitation Act,
the conduct of lawyers in Court, the use of software
to enhance your practice and a wonderful program
at this year’s Annual Institute entitled “10 Secrets
to a Successful Trial”.

On May 10, 2004, we co-hosted a reception for
the judiciary in which over 60 judicial officers
including the Attorney General attended. On May
31,2004, the Civil Litigation Section will be chairing
an exciting day long program entitled “Dialogue
with the Bench” which will prove invaluable to
young lawyers and seasoned veterans alike.

In addition to continuing legal education, the Civil
Litigation Section has been proactive in responding
to proposed changes in the discovery process, the
cost grid, contingency fees,and motion procedures.
We have also been proactive in attempting to
reduce the delays in the hearing of Masters motions
and long trials heard in Toronto. As always, we
continue to be vigilant in monitoring access to
justice in Toronto and across the province.

I am particularly excited to announce that on June
17, 2004, the Civil Litigation Section will host
its year-end gala dinner at the Imperial Room of
the Royal York where we will present the first
annual Award for Excellence in Civil Litigation. Our
Nomination Committee proudly includes Justice
Abella and Sheila Block.

I look forward to seeing you there!

* Orlando V. Da Silva, Borden Ladner Gervais LLP,
(416) 367-6106, odasilva@blgcanada.com.
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Regional Bencher Report

Todd Ducharme

[Editor’s Note: Mr. Ducharme was appointed
a Justice of the Superior Court of Justice on
May 7, 2004. This article was written before
his appointment and originally appeared in the
Winter 2003/2004 edition of VOX, the newsletter
of the Toronto Lawyers’ Association and is being
republished with their permission. The Civil
Litigation Section congratulates Todd Ducharme
on his appointment.]

Over the past number of weeks, many of you may
have read or heard about a series of columns by
Diane Francis in the National Post attacking the
legal profession. Amongst other things, Ms. Francis
called for a ban on lawyers holding political offce,
the abolition of solicitor client privilege and the
elimination of self-governance of the profession.

It would be easy to dismiss these articles as a
shoddily researched, ill-informed, anti-lawyer screed.
Certainly, in replying, | do not wish to confer upon
them any greater credibility. But the risk of a “big
lie”, especially one so widely circulated, is that
some of Ms. Francis’ misstatements might actually
be believed by some of her readers and, perhaps,
even by some lawyers.

Like you, I am proud to be a lawyer. | am proud of
the role our profession plays in our society, in our
democracy and in protecting and advancing the
rights of citizens. When we are falsely and unfairly
attacked, it is important that we set the record
straight and defend our profession.

N

Ms. Francis claims that lawyers “dominate most
parliaments and governments” and that once
in office, lawyers “feather their own nest” by
“design(ing) laws that beneft their profession above
others.” She claims this is the result of a“conTict of
interest” which apparently leads lawyer/politicians
to pass laws designed to curry favour with past and
future colleagues or clients.

At the outset, Ms. Francis’ factual premise is
incorrect. Lawyers currently constitute only 13% of
federal MPs and 18% of MPPs in Ontario. So much
for the myth of “domination”. To the extent that

lawyers might be more effective politicians - it is
no surprise given that we are trained to analyze
problems, understand laws and advocate positions.

Nor should these numbers be seen as sinister.
Lawyers have both a long and proud history of
serving their communities in many ways. Consider
how much volunteer work you and your colleagues
do. Look as well at the range of such public service.
Lawyers serve on the boards of charities, they
coach sports teams, they sit on school advisory
committees - the list is endless.

UiniboooiDomiCooidio0moorto0y

Ms. Francis suggests that the recognition of solicitor
client privilege is an example of lawyers“design(ing)
laws that beneft their profession among others.”
She asks why it is that lawyers, unlike doctors,
teachers, nurses or social workers are not required
to report “suspicions” of child abuse. She calls
for the abolition of privilege saying it “has never
been, nor will it ever be, in the public interest”
She claims privilege “places lawyers and their
clients, above the law” with the result that lawyers
“have aided, abetted and profted from illegalities
of all kinds.”

Of course, solicitor client privilege benefts, not
the legal profession, but those we represent - the
people of Canada. It is the client’s privilege. A
necessary element of our legal system is that clients
must be able to be completely candid with their
lawyers so they can be fully apprised of their rights
and obligations. Abolishing privilege would have a
chilling effect on lawyer client discussions. Lawyers
would be reduced to government informants and
their ability to maintain the trust and confdence of
their clients would be fatally compromised.

This explains why lawyers do not have the same
obligations as the other professions she mentions.
Our function in society is fundamentally different
and confdentiality in these different professions
serves completely different ends.

Ms. Francis is also simply wrong when she suggests
privilege permits lawyers to shelter child abusers.
Privilege is not absolute. Rule 2.03(3) of our Rules
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of Professional Conduct permits disclosure of
information where there is imminent risk of serious
bodily harm, including serious psychological harm
to an identifable person.

Ms. Francis is also seriously off base when she
suggests that privilege permits lawyers to aid and
abet the illegal acts of their clients. What a client
tells us limits what we can do for them. Consider
this partial list: Rule 2.02 (5) prohibits a lawyer
from encouraging or assisting a client to act in any
dishonest or illegal way; Rule 4.01 (b) prohibits
permitting or assisting a client to do something
dishonest or dishonourable; and Rule 4.01 (e)
prohibits any attempt to deceive a tribunal by
misstating facts or relying on false evidence.

I cannot help but wonder if Ms. Francis’ view of
privilege might change if she was suddenly faced
with a libel action or some other serious legal
problem.

I8

Citing the work of HALT an organization from the
US (which she incorrectly associates with Harvard
University), Ms. Francis describes self-regulation as
the bar’s “biggest, unjustifiable privilege” and
claims that “it doesn’t work”. After outlining
problems in the U.S.,she suggests that in Canada the
“situation is worse. There is neither transparency
nor accountability”

This analysis relies on an inapposite comparison
between State Bar Associations and Law Societies
in Canada. Generally, the State Bar Associations act
as advocates and lobbyists for the legal profession.
This important role of lobbyist for the profession is
played by many organizations in Canada, the TLA,
CDLPA, the OBA and the CBA. The Law Societies,
on the other hand, are regulators of the profession.
Thus, the role statement of the Law Society of
Upper Canada provides that it exists “to govern the
profession in the public interest.”

More seriously, Ms. Francis completely fails to
consider the rationale for self-regulation. An
independent bar is one of the pillars on which our
free and democratic system is based. Lawyers must
be able to fearlessly and resolutely represent their
clients’ interests even where this means taking
on powerful segments of society or indeed, the
government itself. No client would want their

lawyer to be subject to pressure from the state,
from politicians, or other powerful interests. To
ensure this necessary independence lawyers must
regulate themselves. As long as we continue to
do so in the public interest, we can maintain that
independence so necessary for both us and our
broader society.

As Chair of the Professional Regulation Committee,
| assure you that the Law Society seeks to make
our discipline process as open and transparent
as possible. For example, the discipline history of
lawyers in Ontario is public. Anyone wishing to
know if a lawyer has been disciplined, whether it is
disbarment, suspension or even an admonishment,
can simply call the Law Society and receive that
information.The discipline hearings, with very rare
exceptions, are open to the public and we notify
media of upcoming hearings so they know what
cases are coming up and can cover them. We also
publish the results of discipline hearings in regular
press releases, on our Web site (wwwv.lsuc.on.ca),
and in the Ontario Lawyers Gazette.

The legal profession is also accountable to the
public.This is demonstrated by our successful record
of disciplining of lawyers who have committed
professional misconduct. We also have lay benchers
who not only sit on every discipline panel but
are signifcantly involved in every aspect of our
governance. Finally, if a file is closed and the
complainant is not satisfed with the way it was
dealt with, they can ask to have it reviewed by
the Complaints Resolution Commissioner, an
independent entity.

While the Law Society can always improve, our
record demonstrates self-regulation does work. The
public interest informs all that we do.Consequently,
the Law Society goes beyond the discipline process
and provides many other important services and
protections for members of the public. Consider
this partial list of initiatives:

« We ensure lawyers have high standards of
learning and competence throughout the course
of their careers.

* We operate the popular Lawyer Referral
Service to help members of the public find

a lawyer.

* We require lawyers to carry professional
liability insurance to protect clients when their
lawyer is negligent.
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= We voluntarily established the Lawyer Fund for
Client Compensation to help clients who have
lost money because of a lawyer’s dishonesty.
This is entirely funded by the lawyers of Ontario
and, over the years, it has paid out millions of
dollars to help clients.

Small wonder then that HALT, the organization Ms.
Francis praises, in its 2002 Lawyer Discipline Report
Card, describes the regulatory system in Canada as
“a useful model for independent regulation” The
only mystery is why she failed to mention that in
any of her columns.

mediatordates.com: Arranging of Mediations
Made Easier for Counsel and Mediators

Owen V. Gray*

This article originally appeared in the January
issue of the newsletter of the Alternative
Dispute Resolution Section of the Ontario Bar
Association.

It is surprising that in 41% of cases counsel
allow a mediator to be chosen for them at
random. The roster is full of mediators who
are experienced in highly specialized areas.
Further, the parties are permitted to choose
their own non-roster mediator, although
such a mediator would not be bound by the
maximum fees set out in the Regulations.

- Civil Case Management: Toronto Update,

Summer 2003 Newsletter!

The reasons why counsel fail to agree on a mediator
before the court appoints one are undoubtedly
many and varied. Lack of pertinent information
about more than a few of the many available
mediators is probably a signifcant factor.

Under case management rules, counsel have a
limited period of time within which to reach
agreement on a mediator. They need to find a
mediator with whom they are comfortable, one
who is available on a date convenient to them and
their clients (preferably a date that need not be
regularized by an application to the court that they
would not otherwise have made). Getting to ‘yes’
on this issue may involve obtaining and exchanging
CVs of proposed mediators. And at some stage
there must be some, perhaps considerable,'phoning
around’ to ascertain mediator availability. This all
takes time and effort on the part of counsel, their
assistants and mediators.

Counsel have said that they wish they could access
information about mediators on the internet.

Mediators have said they wish they could provide
that information. Now they can.

A new, freely accessible mediator information web
site, 101 0010000000000000000, provides

« alist of participating Ontario mediators, roster
and off-roster, searchable by the locations and
practice areas in which they offer mediation
services,

« a profile of each mediator, showing the
mediator’s contact information, practice areas,
degrees/designations, and descriptions of the
mediator’s practice and background, and

= information about mediator availability: which
dates a particular mediator has available (full
or half day), and which mediators are available
on a particular date.

Mediators pay a modest monthly charge to
participate, and they (or their assistants) enter
and update the availability, contact and other
information that appears on the site, using a simple,
web-based interface.

Counsel can browse mediatordates.com before or
during discussions about their choice of a mediator
and of a date for a mediation session.They can make
informed judgments about the relative importance
to them of the date of the session and the identity of
the mediator who conducts it.They do this bearing
in mind that if they fail to agree they not only lose
all control over the identity of their mediator but
may well also have diffculty with the date that an
assignhed mediator is constrained by the Rules and
his/her own calendar to set.
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Participating mediators can refer counsel to
mediatordates.com in answer to questions about
availability and the scheduling or rescheduling of
mediations for which they have been selected or
appointed. Mediators retain control over the booking
of mediations. Counsel contact the mediator directly
to confrm availability or book a date.

In addition to assisting in the selection of a mediator
for and arrangement of mandatory mediations,
mediatordates.com will also help counsel and
mediators arrange mediations not compelled by
the case management rules.

mediatordates.com is operated by ADR Expedite
Inc., which has been operating a similar labour
arbitrator information site, www.arbdates.com, for
nearly two years. For mediators who want to
make their profiles but not their availability
information accessible via the internet, ADR
Expedite Inc.has created www.ontariomediators.ca.
ontariomediators.ca provides a list of Ontario
mediators searchable by location and practice area,
and profles of the participating mediators, but does
not display availability information. The profles
of participants in mediatordates.com also appear
on ontariomediators.ca, and their profles include
links back to their availability information at
mediatordates.com.

mediatordates.com and its companion site
ontariomediators.ca are intended to serve the
needs of users and providers of mediation services
in Ontario. Suggestions for improvement are
welcomed. More information about these new
mediator information web sites can be obtained at
the web sites themselves.

*OwenV.Gray, B.Sc.LL.B.LL.M (ADR), ADR Expedite
Inc., (416) 696-6460, admin@adrexpedite.com.

1 http://www.ontariocourts.on.ca/
case_management/newsletter/2003/
summer2003.htm#3
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Discount and Capitalization Rates Used In
Calculating Business Losses

Nancy Howe and Jodie Wolkoff*
o o

One of the most diffcult challenges in quantifying
losses from a lost business venture is to place a
value on the lost future profits. The principle
guiding any damage assessment is that the plaintiff
should be put in the position it would have been in
if the wrong had not been committed. Quantifying
the loss based on a simple summing of the forecast
annual losses, however, would overcompensate the
plaintiff because it would not take account of the
time value of money which makes a dollar in the
hand today worth more than a dollar received a
year from now.

The loss amount should be calculated instead as
the amount of money needed today to provide an
amount equal to the sum of the lost annual profts
if invested at today’s expected rates of return.
Determining this “present value” depends not only
on the rate of return available in the market when
investing the award but also on the risks associated
with achieving the forecast lost profts. The rate of
return that combines these two factors is called the
“discount rate”. The discount rate is applied to the
annual forecast lost income stream to determine
the present value of that annual lost income: the
higher the discount rate, i.e. the greater the risk, the
lower the present value of the loss.

The market-rate component is generally the yield
to maturity of a long-term government bond which
is considered to represent a risk-free return.
Determination of the risk premium is much more
challenging but is the key element in arriving at the
applicable discount rate.The process of establishing
this fgure is similar to a probability calculation
that tries to quantify the earnings that could result
under a given set of risks over a period of time.
When the forecast losses occur in a well-established
business with a stable earnings history, the risk of
achieving the forecast is less and therefore the risk
premium is low. The risk premium for a start-up
or a business in a volatile and highly competitive
industry would be considerably higher.

Selecting an appropriate discount rate is even more
challenging in the case of a lost proft opportunity
for a business that is not yet established. An idea
for a business may indeed be viable but, if it never
becomes a reality, earnings are diffcult to forecast
because their achievement is so speculative. The
courts have, however, recognized that losses from
a speculative proposal can be calculated provided
certain tests are satisfed; they have even provided
some guidelines for their quantifcation.

In 1993, the Ontario Court (General Division)
awarded damages to Ticketnet Corp. in Ticketnet
Corp. v. Air Canada after fnding that Air Canada
had caused it to lose an opportunity to develop
and market software for an automated ticketing
business. The decision was upheld in the Ontario
Court of Appeal in 1997 with a slight reduction in
the quantum of damages.

The background can be briefy summarized. Two
Ottawa-area men developed a software concept
that would allow a person anywhere in Canada to
book seating at an entertainment venue anywhere
else in Canada. For example,a person inVancouver
looking for two tickets to a major theatre attraction
inToronto could have gone to the Ticketnet website,
checked availability of tickets for the desired show,
date and price, booked the tickets directly and paid
by credit card. In addition, the software would
have managed the ticket inventory, accounting,
subscriptions, advertising and other business
matters at the box offce in Toronto and for all other
box offces throughout the system.The two men
incorporated Ticketnet Corp. and approached Air
Canada to raise venture capital because the concept
was a natural ft with Air Canada’s booking needs in
the travel market. In 1985, the two parties signed
a Software Development Agreement (SDA) but in
1986 Air Canada repudiated the agreement and
locked out Ticketnet’s employees from the project
site. In early 1987, Air Canada obtained an interim
injunction preventing Ticketnet and American
Airlines, with whom Ticketnet had also been
negotiating, from developing the software.Ticketnet
began an action for damages for breach of the
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SDA and was awarded general damages for the
profts that were never earned because of the lost
opportunity to market the software.

I

In this case, the trial established that the repudiation
and the injunction had prevented development of
the software to the market application stage. Of
course, the development of a marketable product
does not mean that a business can necessarily be
built on that product. The issue before the trial
court judge was, therefore, to determine whether
a real business opportunity had ever existed and
what the quantum of damages might have been
sinceTicketnet had never been an ongoing business
with an earnings history.

What distinguishes the Ticketnet case from other
damage calculations is that most companies involved
in such litigation are ongoing businesses with a
record of performance that can be quantifed and
projected. Ticketnet was seeking something much
more abstract; it was seeking the present value of
a lost business opportunity. A wrong committed
against an ongoing business causes an impairment
of performance that can be measured by using
historical levels of activity to forecast what might
have happened had the wrong not occurred. The
applicable discount rate can be calculated based on
statistics sourced from the ongoing operations of
that company or comparable companies operating
in the same industry with the same general risks.
These factors are, of course, absent when the loss
is @ mere prospect with no actual historic profts
and no indication that the prospect would indeed
be viable.

I o M A

Ticknet frst had to prove that profts had been
lost. Citing Freedhoff v. Pomalift Industries Ltd.,
the trial judge said that the plaintiff had “to satisfy
the Court on a balance of probabilities . . .
that the amounts included in such projection
constitute a close approximation of what would
have occurred during that period had the contract
been performed.”? An applicable discount rate
would then be established based on the risks
associated with these forecast lost profts.

To demonstrate that Ticketnet would have achieved
profts had that wrong not occurred and to establish
a discount rate, the trial judge looked at the
following11 factors:

* There was a “window of opportunity” in the
market for the Ticketnet concept.

* The concept had been warmly received at a
convention of box offce managers.

» Ticketnet’s business plans had been prepared
by experienced people at Air Canada and
American Airlines.

= Work on the software was nearly completed.

« Air Canada and American Airlines had actually
invested in Ticketnet.

e Air Canada was interested in the travel
applications of the concept and American
Airlines had already expressed an interest in
acquiring one of Ticketnet’s competitors and
developing the Ticketnet concept through that
new acquisition.

» Ticketnet would have been a strong presence
in a market in which some areas had not yet
been penetrated by its rivals.

» The strength of one of Ticketnet’s competitors
was questionable because of signifcant recent
losses experienced by its parent.

« American Airlines would likely have helped
Ticketnet with any administration, marketing
or other problems.

« Consumers seemed willing to accept ticket
surcharges and Ticketnet’s were not out of line
with those of the industry.

« The Ticketnet concept was a strong product
with strong backers and would likely have
achieved signifcant market penetration both by
taking market share away from the competition
and by developing new business.

N A

These 11 factors satisfied the trial judge that a
business could have been established and would
have produced earnings. To quantify these lost
earnings, the judge relied on projections in the
business plans of Air Canada, Ticketnet and American
Airlines for the seven years following successful
entry into the market. Both the judge and Ticketnet’s
experts recognized that earnings projections in
the Canadian and US markets were subject to
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different risks and therefore required different
discount rates.

The Ticketnet experts applied a 25% discount rate
to each of the fve Canadian market studies and
averaged the results to give a fgure of $10,067,000
as a present value of the lost profts for the seven-
year period 1987-1993 inclusive. For the United
States, they used a 30% rate and averaged the
two studies for a present value of $12,835,000.
The total present value of the lost profits was
thus $22,902,000. The trial judge took a more
conservative view and raised each rate by ten basis
points to 35% and 40% respectively to give a present
value of $13.75 million for the total lost profts.
After other adjustments, this amount was reduced to
$11,510,000 by the trial judge and to $10,160,000
by the appeals judge who disagreed with the
trial judge on the method used to make a foreign
exchange calculation.

(I

The discount rate cannot be determined by simply
summing a list of quantifcations nor is it some
average or mean. None of the 11 factors considered
by the trial judge in arriving at the discount rate can
be quantifed with 100% mathematical accuracy.
There is no one number that is absolutely right;there
is merely a range that experienced professionals
would agree approximates the effects of the
aggregate of quantitative and qualitative risk factors.
If the plaintiff’s expert puts the rate at 5% and the
defendant’s puts it at 30%, however, one of them is
making a mistake in assumptions or methodology.
On the other hand, if one expert says 30% and
the other says 35%, the difference reflects the
individual experts’ assessment of the effects various
risk factors could have on the achievement of the
forecast earnings

(Part Il: Capitalization Rates will appear in the
next issue.)

* Nancy Howe, CA-IFA, CBV, CIP is a Principal
with the Toronto offce of Kroll Lindquist Avey.
Since 1992, she has focused exclusively on forensic
accounting and litigation assignments including
the quantifcation of economic damages, business
valuations and fraud investigations. Nancy has
provided expert witness testimony in valuation
and economic loss matters.

Jodie Wolkoff, MBA, CA, CBV is an Associate at
Kroll Lindquist Avey, specializing in litigation
and valuation matters practising in the Toronto
offce.

1 Freedhoff v. Pomalift Industries Ltd., [1971] 2
OR.773 at 777.

The articles, which appear in this
publication, represent the opinions
of the authors. They do not represent
or embody any offcial position of, or
statement by the OBA except where
this may be specifcally indicated; nor
do they attempt to set forth defnitive
practice standards or to provide legal
advice. Precedents and other material
contained herein are intended to
be used thoughtfully, as nothing in
the work relieves readers of their
responsibility to consider it in the
light of their own professional skill
and judgment.
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a1d OBA AWARD

OBA - ABO FOR CIVIL LITIGATION

Ontario Bar Association
Association du Barreau de |'Ontario

fle Gulbt St i i ocnen known as The OBA Award for Excellence in Civil Litigation

The Award for Excellence in Civil Litigation was created to recognize outstanding
contributions and/or achievements by members of the Ontario Bar Association:

Criteria for Selection:

The award should recognize any combination of the following outstanding achievements:

- the recipient's proven exceptional skills in oral and written advocacy;

- therecipient's contribution to legal education;

- the recipient’s contribution to the community through pro bono work and other
projects or initiatives;

- therecipient's leadership in the Civil Litigation Bar through sharing knowledge,
experience, skill, commitment, by acting as a role model to the younger members of the
profession as well as to his or her peers at the civil litigation bar;

- the recipient's contributions to the development of civil litigation related policies,
procedures, practice and legislation.

Only one award shall be awarded annually
Eligibility
All practising lawyers of Ontario who are members of the OBA but not including current
officers of the Civil Litigation Section Executive or the Executive of the OBA.

Nominations

Nominations shall be solicited:

- by arequest for nominations published at least 45 days prior to the meeting in the
Ontario Reports - through members of the Executive of the Civil Litigation Section; and

- through members of the Civil Litigation Bar throughout the Province of Ontario.

Any member of the Civil Litigation Bar is eligible to nominate a candidate who is an OBA
member by submission in writing, together with a curriculum vitae outlining the nominee's
qualifications. The nominator must indicate that the candidate has been advised of the
nomination prior to the nomination deadline and consents thereto.

The Nomination Committee will recommend at least one candidate for consideration for
the award by the Executive of the Civil Litigation Section.

Decision

The recipient of the award shall be chosen from the candidates submitted by the
Nomination Committee of the Executive of the Civil Litigation Section by a majority vote of
the Executive.

Presentation
The award will be presented at the Civil Litigation Year End Dinner on June 17,2004 and
thereafter as determined by the Executive of the Civil Litigation Section.

Deadline for submission of nominations
Nominations and supporting material must be filed with the Nominations Committee, Civil
Litigation Section, c/o Geraldine Hyland - Manager of Sections
Ontario Bar Association, 20 Toronto Street, Suite 300
Toronto, Ontario, M5C 2B8
Deadline Has Been EXTENDED Until FRIDAY MAY 21,2004

or by facsimile: (416)869-1390.

[~
This award is sponsored by www.bar-ex.com
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