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Alternative Dispute Resolution

Ontario Bar Association Award of 
Excellence in Alternative Dispute 
Resolution

Leslie H. Macleod has been honoured as the 
2005 recipient of the Ontario Bar Association's 
Award of Excellence in Alternative Dispute 
Resolution.  The ADR Award of Excellence 
recognizes exceptional contributions and/
or achievements in Alternative Dispute 
Resolution in one or more of the following 
areas:  academic excellence (teaching or 
publication); development of excellent ADR 
practices; enhancement of the practice of 
ADR or its effective incorporation into the 
practice of law; leadership in the bar or the 
government or the Law Society of Upper 
Canada or OBA in relation to ADR issues, 
legislation and practice.

The Award was presented to 
Leslie at a luncheon in Toronto 
on May 19th, 2005 and her 
acceptance comments are set 
forth below:

Then and Now: 
A Retrospective on 
ADR

Remarks by Leslie H. Macleod, 
B.A., LL.B., LL.M. (ADR)*

Good afternoon everyone.  It 
is truly a joy and an honour 
to be here today to receive this 
wonderful award.  What makes 

this recognition particularly meaningful is 
that it comes from my peers, my colleagues 
in the field of ADR.  I have enormous respect 
for the members of our profession, and I am 
humbled by the confidence you have shown 
in me.  Previous recipients of this award 
have included inspirational ADR leaders and 
practitioners and I am proud to be amongst 
them.  It is important to acknowledge the 
contributions of Genevieve Chornenki, Don 
Short, Paul Emond, June Maresca, Barbara 
Landau, Kathleen Kelly, and Rick Weiler.

My sincerest thanks go to Paul Jacobs, Chair 
of the ADR Section of the OBA; to Paul 
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Iacono, Past Chair; and to Elana Fleischmann, friend 
and colleague - all of whom played a significant role 
in my nomination and in the celebration today.  I am 
also grateful to the ADR Institute that partnered in the 
joint program today.  And to all of you here – family, 
friends, colleagues, clients - thank you all for sharing 
this event with me. 

In the next few minutes, I would like to offer some 
thoughts on ADR in Ontario, as I have experienced 
it, over the past decade plus.  While it is true that I 
have practised ADR professionally since graduating 
from law school (a mere 25 years ago!), the year 1994 
marked a new beginning for ADR in Ontario.  Allow 
me to give you my candid views about developments 
then and now.

Mandatory Mediation  

Many of you will know that I am rather passionate 
about the subject of mandatory mediation.  Ontario 
first introduced mandatory mediation as a pilot 
project in Toronto in 1994.  Even though the courts 
were bogged down, the backlogs were staggering, 
and the litigating public was disenchanted, there was 
tremendous opposition to mandatory mediation.  
Despite the success of the pilots in Toronto, led by 
Christine Hart - and later, Ottawa - getting the original 
mandatory mediation rule (Rule 24.1) through the 
Civil Rules Committee was no mean feat.  I sat on the 
Committee of twenty-nine through thirteen months 
of negotiations – the most difficult of my career.  
Remarkably, the Committee ultimately recommended 
approval to Cabinet.  But for the persistence and 
support of then Attorney General, Charles Harnick, I 
doubt we would have had a Rule.

Mandatory mediation as originally practised under the 
Rule, has changed dramatically in Toronto in recent 
months and many of us have voiced concerns about 
that.  I have always said that mandatory mediation 
should, ideally, give way to voluntary mediation.  But I 
do not think that should happen until the legal culture 
is fully ready to embrace mediation.  I worry that we 
have made radical changes before the culture is ready 
and this will have a negative impact on those that 
mediation should serve – the disputants.

Like many of you, I have had the privilege of working 
internationally and I know the challenges inherent 
in introducing ADR into new environments.  I am 
currently working with the National Judicial Institute 
that has embarked on an ambitious program of civil 
justice reform in the Philippines.  One of the major 
components of reform there is mandatory mediation.  

I believe that we in Ontario, and elsewhere in 
Canada, have a wealth of information to share with 
our colleagues in other countries.  I hope that we will 
establish and adapt ADR programs for the benefit of 
citizens both in Canada and beyond.
 
ADR Education and Training

Cast your minds back ten or more years ago.  There 
was nowhere near the number of educational programs 
in Ontario that are available today.  I think that the 
proliferation of educational and training programs has 
contributed enormously to the quality of ADR practice 
by negotiators, mediators, and arbitrators and to the 
conflict competency of organizations in the Province.  
The Canadian Bar Association’s Systems of Civil Justice 
Task Force Report of 1996 underlined the importance 
of exposing elementary school, secondary school, 
and law school students to education about dispute 
resolution.  The continuing education programs offered 
by the OBA, ADR Institute and other membership 
organizations are critical.  So are the certificate 
programs offered by universities such as York and the 
University of Toronto and the degree programs such 
as Osgoode’s Master of Laws in ADR.

We must never fall into the trap of thinking that 
we are sufficiently “educated” in ADR.  The best 
practitioners of ADR and the leaders and staff in the 
most conflict competent organizations realize that 
ADR education is a lifelong pursuit.  I am concerned 
that enrollment in ADR educational programs is 
declining.  Those of us with an interest in ADR have 
a responsibility to encourage those around us to seek 
appropriate education and training.  Many years ago 
I participated in a debate with David McCutcheon 
entitled “Resolved: Mediators are Born, not Made.”  I 
advocated for the proposition that mediators are born; 
David took the opposite view.  However, we were able 
to reach consensus on the importance of education.  I 
conceded that the skills of a born mediator could always 
be improved through training! 

Roles of ADR Practitioners

If you think back ten years ago in this Province, ADR 
rosters, directories of ADR practitioners, and on-line 
calendars for mediators were few and far between.  How 
things have changed.  It has been exciting to watch 
this growth industry over the last decade.  By way of 
example, Ontario’s mandatory mediation roster grew 
to over three hundred.  Is ADR a fleeting trend?  Not 
in my view.  ADR is a global phenomenon.  Progressive 
governments have embraced ADR, establishing Dispute 
Resolution Offices and training their executives, 
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lawyers, managers, and staff.  Savvy organizations, 
including corporations and non-profits, have built 
ADR into employment contracts and contracts with 
partners and suppliers.  Individuals are more likely to 
try ADR before they head to the lawyer’s office, let alone 
before they head to Court.  What was once considered 
“alternative” is clearly now the norm.  

However, it is not a time to be complacent.  As 
ADR professionals, we must constantly adapt to the 
changing needs of our clients and the environment in 
which we work.  Here is but one example from the 
area of ADR system design.  More and more, ADR 
practitioners are shifting from being external “experts” 
who unilaterally gather data and recommend changes 
to being collaborative consultants who work directly 
with clients to co-design systems.  I also foresee 
organizations forging longer term relationships with 
ADR practitioners who will assist periodically in fine-
tuning the dispute resolution programs that have been 
established.  

Ours is a wonderful profession.  We are entrusted 
with the opportunity to help people and organizations 
resolve conflicts and disputes.  We can have a positive 
and lasting effect on those embroiled in conflict.  There 
is endless variety in the work that we do and great 
intellectual stimulation.  We are indeed fortunate.

In closing, allow me to share with you a couple of 
prescriptions for ADR practitioners:

Firstly, remain curious.  Curiosity will allow you to 
uncover the essential components of the case or the 
issue and your curiosity will benefit the participants.  
They in turn will reciprocate and be more open to 
options for resolution.  Secondly, maintain respect for 
the significance of the dispute in question to the lives 
and well-being of the participants in the dispute.  Never 
assume that a dispute is trivial.  Treat the people and 
the problem with respect.  

Thank you for honouring me with this award and with 
your presence this afternoon.  

* Leslie H. Macleod, B.A., LL.B, LL.M. (ADR), Leslie 
H. Macleod & Associates, (416) 489-4332, leslie.
macleod@sympatico.ca.



4  Alternative Dispute Resolution • Volume 13, No. 4

Message from the Chair
Paul Jacobs, Q.C.*

How quickly a busy year passes!

Your Executive has accomplished much in the past 
year through the devoted efforts of volunteers.  The 
new Practice Direction is in place with Mandatory 
Mediation continuing as an essential part of the 
procedures in litigation.  After a time which I expect will 
be reasonably short, I think we will see heightened use 
of mediation at a time when it can be more effective in 
the litigation for purposes of achieving settlements.

The OBA has been granted status as an intervenor in 
the Rudd case concerning the confidentiality issue.  
The Executive thought this was a most proactive step 
to take in view of the fact that we have no statute or 
rule governing confidentiality in mediations.  If we are 
to be left with common law alone, then at least we have 
the opportunity to input in the hearing in this case, 
which will likely be in the fall of this year.

The Executive has volunteered its time widely on CLE, 
morning and evening sessions, on a wide variety of 
topics.  Part of the strategy this year was to try to have 
at least one breakfast meeting per month in conjunction 
with another Section of the OBA.  This goal was largely 
accomplished and I think that the benefits have become 
apparent to the Sections involved and particularly to 
the members who attended.

We have also had a very lively year with both Executive 
meetings and general meetings where views were 
exchanged on hot issues, and I hope everyone will 
agree that the Executive has taken action where it was 
the will of the membership that such actions were 
necessary.  I thank you one and all for your efforts in 
those respects.

I also want to acknowledge the assistance and guidance 
provided to me by Past Chairs, Anne Gottlieb and Paul 
Iacono.  The functions of the Chair of this Section 
have enlarged considerably and I was happy to have 
the assistance of these two experienced people to 
count on in a variety of ways.  To both of you I extend 
my gratitude and I believe I do so on behalf of our 
membership-at-large as well.

As you may know, our Executive has highly sought-after 
seats, and only a limited number of them.  We include 
not only lawyers, but also non-lawyers among our 
Executive members.  I want to thank all the members of 

the Executive for their individual assistance, not only in 
their regular attendance at our monthly meetings, but 
for undertaking committee work and legal education 
which is part of our mandate.  The Executive members 
volunteer many, many hours of their time to make this 
Section a proud and outstanding part of the Ontario 
Bar Association.

I also want to assure the membership that your 
leadership will be in good hands with incoming Chair 
Barry Fisher and Vice-Chair Hilary Linton.  If they are 
willing, I will continue to make myself available for any 
assistance that I may offer to them.

On behalf of the current Executive, I offer my 
congratulations and best wishes to the new members 
of the incoming Executive.  I am sure you will find 
that life in the ADR Executive is a very lively and busy 
place to be.  I thank you all for your interest.  The new 
Executive is listed elsewhere in the newsletter.

Ever onward!

* Paul Jacobs, Q.C., C.Med., C.Arb., Elkind, Lipton & 
Jacobs LLP, (416) 367-0871, pjacobs@eljlaw.com.
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From the Editor
Deborah C. Anschell*

Greetings from the Editor’s desk.   This is our final 
edition of the newsletter for the 2004-2005 term.  
Congratulations to Leslie Macleod, recipient of the 
OBA ADR Award of Excellence.  Leslie has provided 
her acceptance comments, and you will find these 
reproduced in this newsletter.  Thanks to Anne Gottlieb 
for her thought-provoking piece on the Simplified 
Rules.  Hilary Linton has also provided a very thorough 
article on the practice implications of Marion Boyd’s 
report on the use of religious and personal law in 
Ontario mediations and arbitrations.  I’m sure that 
you will see further commentary on this issue in these 
pages in the future.

It’s hard to believe that almost three years have passed 
since I assembled my first newsletter as Editor for the 
ADR Section.  It’s been a fascinating tenure.  We’ve seen 
a rise in the jurisprudence (good and bad) pertaining 
to alternative dispute resolution.  This year has been 
particularly challenging as our Executive focused on the 
changes to case management and mandatory mediation 
brought about by the Practice Direction authored by 
The Honourable Warren K. Winkler, Senior Justice 
for Toronto Region.  

It has been a privilege to quarter-back this publication 
during these interesting times.  I want to express my 
gratitude to all of the members who have graciously 
provided articles for the newsletter – I remain 
tremendously impressed by the quality of material 
delivered.

We have included the Executive slate for the upcoming 
year.  While I am signing off as Newsletter Editor, 
I will be back with Anne Freed, in our joint role as 
Program Coordinators.  I wish everyone an exhilarating 
and rejuvenating summer break, and look forward to 
working together again in the fall.

* Deborah C. Anschell, LL.B., LL.M. (A.D.R.), Mediator, 
(416) 322-8066, anschell@rogers.com.
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How to Simplify Rule 76
Anne I. Gottlieb*

As a mediator, I have always felt that there is a benefit 
to being responsive to the needs of the people in 
the room.  I have therefore shied away from the 
labels found in traditional mediation theory – and 
have not wanted to be identified as a transformative 
mediator, nor as an evaluative one.  Instead, I have 
opted to address the situation of each file and each 
party and their counsel, on a case by case basis, and 
adapt my mediation techniques, accordingly.  I have 
also felt that the mediation process enabled parties to 
determine their own outcomes – and was therefore a 
basis for durable and lasting resolutions.  Now, I find 
myself conducting pre-trials for matters governed by 
the Simplified Rules, as part of the Toronto Backlog 
Elimination Project, which began in February.  How 
different – to be conducting a solely evaluative forum, 
such as a pre-trial.

What has surprised me about the pre-trials that I have 
conducted is the desire, in many of these cases, for 
someone of ‘authority’ to determine the outcome.  I had 
become so involved in mediations in which the parties 
and their counsel had a vested interest in resolving their 
own disputes, that prior to conducting these pre-trials 
– I had lost sight of the merits of a purely ‘rights based’ 
approach.

The pre-trial is really designed to challenge and narrow 
the scope of the issues in dispute, and to set a date for 
trial or for summary trial.  Actions commenced under 
the Simplified Rules, do not include an examination 
for discovery.  For cases filed prior to January 1, 2005, 
the pre-trial is the first opportunity for counsel and the 
parties to meet and discuss the merits of the case and 
obtain an evaluative assessment of the law and the facts.   
Actions under the Simplified Rules commenced after 
January 1, 2005 will benefit from a mediation session, 
prior to a pre-trial.

Following the prescription for evaluation – I am finding 
the pre-trial process to be very effective.   Putting 
counsel and their clients to the task of describing exactly 
how they intend to prove their case at trial – puts a 
realistic ‘light’ on the litigation process and the costs 
of a trial.  Discussing the documentary evidence and 
reviewing the testimony of potential witnesses, helps 
to clarify the scope of each issue.  

Since cases involving the Simplified Rules have a 
monetary jurisdiction capped at $50,000.00 (plus 
interest and costs), it is particularly important that the 
parties understand the benefits of a speedy resolution.   
I am finding, however, that few people have a realistic 
concept of the time involved in proceeding to trial.  
Their expectations regarding legal costs are far from 
accurate.  Rarely have they been advised what it will 
actually cost them to conduct a 3 day trial, to prove 
their $25,000 claim.  Moreover, I have seen only a 
few cases in which parties have been apprised by their 
counsel of the opportunity to save time and money by 
opting for a summary trial. (In a summary trial evidence 
is given in advance, by a sworn affidavit and a cross 
examination is conducted at the summary trial).

The Simplified Rules were drafted to enable individuals 
to access the court system in an expeditious manner.  
Given the fact that cases under the Simplified Rules 
are now subject to mandatory mediation, mediators 
should be thoroughly familiar with the content of 
Rule 76.  Mediation is now the first opportunity for 
parties and their counsel to hear the merits of the 
respective ‘sides’.   Keep in mind that the Simplified 
Rules have been designed specifically to allow cases to 
reach a speedy conclusion.  Mediators should ensure 
that those attending the mediation session have a clear 
understanding of the consequences of leaving the 
mediation, without a final resolution of the matter.

* Anne I. Gottlieb, Hons B.A., LL.B., LL.M., Mediation 
At Work Ltd., (416) 921-5179, cdcanneg@aol.com.
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Big Changes for Mediation and Arbitration 
Practice in Ontario?
Hilary Linton*

Family mediators and arbitrators may not be the only 
ones affected by proposed changes to the Arbitration 
Act.

At a May 19 panel discussion of the changes proposed 
by former Attorney General Marion Boyd to Ontario’s 
mediation and arbitration practices (“Dispute Resolution 
in Family Law: Protecting Choice, Promoting Inclusion”, 
December 2004), it became clear that all arbitrators and 
mediators stand to be affected.

The panel, co-presented by the ADR Institute of 
Ontario and the OBA, heard from Wilfred Laurier 
academic Shelley McGill, family lawyer and arbitrator 
Ken Cole, mediator-arbitrator Hilary Linton, and 
commercial lawyer-arbitrator Lynda Tanaka.    

The sweeping recommendations, which were reviewed 
in detail by Ms. McGill, fall into six categories: formality 
of process; protection of vulnerable participants; 
education of the public; training of mediators, 
arbitrators and lawyers; oversight and evaluation of 
arbitrators; and ongoing development of standards 
for faith-based arbitration and self-regulation of the 
ADR professions.  

Ms. Boyd’s recommendations stem from the use, 
in Ontario’s Muslim communities, of faith-based 
principles and processes in resolving family breakdown 
and inheritance issues. Her report is designed to ensure 
that such processes are fair and balanced; to enable 
parties who choose faith-based arbitration processes 
to participate in them freely, without duress; and to 
ensure that such parties are fully advised about the 
implications of their choice and the other alternatives 
available to them. 

Her report comes at a time when the Attorney General 
is under considerable pressure to ban outright all 
family-related arbitrations, a proposal that would deny 
all Ontarians access to a beneficial and cost-effective 
process option, and would effectively force high conflict 
separating couples into court as their only remedy if 
mediation fails.

Her recommendations, however, go far beyond 
addressing the concerns raised by the use of faith-based 
arbitration processes, dealing with all mediations and 
arbitrations in the areas of family and estate law, and 

arguably touching on all mediation and arbitration 
practice in the province.

Ms. Boyd acknowledges the inherent value in having 
ADR, including binding arbitration, as a process option 
for separating couples. 

She also  acknowledges the failure of the Arbitration 
Act and arbitration practice to adequately protect 
vulnerable parties from cultural or community pressure 
to use processes that apply religious laws that conflict 
with Ontario law, and which, usually, fail to respect 
Ontario’s protections for children’s and women’s 
rights.   

Summary of Recommendations

(1)  Process recommendations:

• All mediation and arbitration agreements be 
treated as domestic contracts, providing parties 
with the protection of setting inadequate 
agreements aside on the same basis as all other 
domestic contracts;

• Making unenforceable provisions in marriage 
contracts that bind the parties, in advance, to 
the use of arbitration for future disputes; 

• Permitting parties to set aside arbitration 
awards for support that do not comply with 
s. 33(4) of the Family Law Act;

• Permitting parties to set aside arbitration 
awards relating to children that do not reflect 
the best interests of the children;

• Mandating standard arbitration agreement 
and process formats , particularly for faith-
based processes;

• Giving arbitrators a statutory duty to report 
children they consider to be in need of 
protection;

• Mandating independent legal advice for 
parties entering arbitration agreements (or a 
waiver of ILA);
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• Requiring all arbitrators to belong to 
recognized professional organizations;

• Requiring all mediators and arbitrators to 
separately screen parties for power imbalances 
and volition, including violence and abuse, 
using a standardized screening tool;

• Requiring arbitrators to certify that they have 
reviewed their clients’ certificates of ILA and 
that they believe the parties understand the 
arbitration process and the implications of the 
choice of the arbitration process, particularly 
if they are choosing a faith-based arbitration 
process, and that they are voluntarily choosing 
this process;

• If the party has waived his or her right to ILA, 
the arbitrator must certify that that person 
understands the nature of that waiver;

• All arbitration decisions must be in writing 
and all decisions and files must be kept by the 
arbitrator for 10 years;

• Arbitrators be required to file reports to the 
government about the outcomes of their 
arbitrations (on a non-identifying basis).  

(2)  Recommendations for training and regulation 
of mediators and arbitrators:

• Ms. Boyd recommends standardized training, 
particularly around power, balance, violence 
and abuse; a review of codes of professional 
conduct of professional organizations; and 
that the move towards self-regulation of the 
ADR professions, at least in the family law 
and inheritance areas, begin in earnest.   

Impact on ADR Practice

Impact on family arbitration practice: Ken Cole of 
Toronto’s Epstein Cole provided some background 
about current family arbitration practice, which is 
growing in use given lengthy court backlogs, litigation 
expense and non-specialized benches. He discussed the 
current use of religious law by Ontario’s Jewish and 
Muslim communities.  

Although many of the recommendations are positive, 
they will cause major change and challenges for family 
arbitrators, he said. He questioned whether the screening 
requirement, for example, will jeopardize an arbitrator’s 
impartiality, saying this represents a significant 

change in arbitration process. He also questioned 
the practicality of the requirement of standardized 
agreements and processes for arbitrations, given the 
realities of individualized practice. Arbitrations can 
be as formal or informal as the parties agree, and cost 
savings are often a significant consideration. 

He suggested that the impact of many of these 
recommendations would be to make arbitration as 
complex and costly as the court process that parties 
seek to avoid by choosing arbitration.  

The requirement that parties obtain ILA on the choice 
of arbitration process, if they choose religious law-
arbitration,  means the lawyer must advise on both 
Ontario and the relevant religious law; something few 
lawyers may know. 

And the requirement that arbitrators certify the client’s 
understanding of that ILA presents a similar challenge 
for arbitrators not familiar with both sets of law, not to 
mention significant liability issues for arbitrators. Mr. 
Cole also indicated that the requirements of holding 
files and reporting case outcomes impose new and 
considerable burdens on practitioners.  

Impact on family mediation practice: Hilary Linton 
of Toronto’s Riverdale Mediation noted that many 
of the recommendations for screening for power 
imbalances, reporting children in need of protection 
and mediator training represent current “best practices” 
of practicing mediators.

However, she felt that some of the recommendations 
will present barriers to those who need alternatives to 
court the most. She noted that mediation/ med-arb 
are often the most practical and safe options for high-
conflict separating couples, offering a pragmatic way 
to reduce conflict. 

Treating mediation agreements as domestic contracts is 
a cost barrier to mediation, as it requires independent 
legal advice on the mediation agreement itself. This 
is not necessary given the non-binding nature of an 
agreement to mediate, particularly in closed-mediation 
(which is the norm.) Mediation agreements provide 
that the process is voluntary, confidential, without 
prejudice and non-binding and that either party can 
terminate it at any time without prejudice. (The Family 
Mediation Canada code of conduct does not permit 
parties to sign binding agreements in mediation.)
 
Ms. Linton also expressed concern about the impact 
of the recommendations on parenting coordination, 
a still-emerging form of mediation-arbitration for 
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very high conflict parents. This enables such parents 
to work with a professional on an ongoing basis to 
mediate and/or arbitrate day to day decisions affecting 
their children.

Parenting coordination helps the children who are 
directly affected by their parents’ inability to resolve 
conflict. Judges in some Ontario jurisdictions are 
working closely with professionals in the field to 
develop effective parenting coordination services to 
high conflict parents. The Boyd recommendations 
present many practical obstacles to those providing 
and using this often informal arbitration process. (For 
more information, see “Process Design Considerations 
in Assessing the Merit of “Parenting Time Expeditor” 
Programs in Ontario”, www.riverdalemediation.com/
expeditor.html.)  

Impact on arbitration practice generally:  Lynda 
Tanaka of WeirFoulds LLP discussed the ways in which 
the proposed amendments to the Arbitration Act may 
affect those in non-family arbitration practice.  She 
noted that E&O insurance for ADR practitioners is 
sure to increase given the new liabilities they will be 
assuming. She felt that the administrative requirements 
of the recommendations—holding entire files for 10 
years or more—will impact practitioners.

She urged all ADR practitioners to take seriously the 
push for self-regulation, noting that with self-regulation 
comes increased association fees. She observed that the 
ADR community needs to be more aware of this issue, 
and clearer on what self-regulation would look like and 
who would be the regulator.

The problem that the Boyd recommendations address 
is a complex one; however, the prescription creates 
a whole new set of problems that will affect a great 
many people. 

* Hilary Linton, Riverdale Mediation, (416) 466-6264 
x224, hilary@riverdalemediation.com.  
  
       

Important Notice: Possible Ban 
of Family Arbitration 

One of the government’s options in dealing with 
the issue of religious-based family arbitration is to 
ban all family arbitration outright.

The government is being lobbied by some groups 
and individuals to do this by way of an amendment 
to the Arbitration Act.

The ADR Section Executive is currently reviewing 
this issue and will be taking a formal position in 
the fall. 

If you wish to contact the Attorney General with 
your concerns about the possibility of a ban of all 
family arbitration, please write him at:

Michael.bryant@jus.gov.on.ca.
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Rojas v. Superior Court: The Battle of Two 
Opposing Public Policies
Eric van Ginkel*

This article first appeared in the April 2005 issue of the 
Newsletter of the Mediation Committee of the Legal 
Practice Division of the International Bar Association 
(Vol 1, No 1), and is reproduced by kind permission of 
the International Bar Association, London, UK.

I Introduction

Back in 1979, when drafting the UNCITRAL 
Conciliation Rules,1 Professor Pieter Sanders perceived 
with amazing foresight that a confidentiality rule in 
conciliation2 could be too broad when it came to 
subsequent court proceedings, and therefore could 
not be absolute.  By way of example, he suggested 
that an exception “could include … a report about an 
examination of goods which no longer exist at the time 
of the [subsequent] proceedings.”3

Just such a case played itself out in the courts of 
California, culminating in July 2004, when the 
California Supreme Court rendered its opinion in 
Rojas v. Superior Court for the State of California, County 
of Los Angeles, 33 Cal. 4th 407 (2004).  The Court 
overturned the ruling by the Court of Appeal for the 
Second District which had constructed an exception 
to mediation confidentiality in order to allow plaintiffs 
in a subsequent proceeding access to documents which 
the trial court had held (as a non-appealable finding 
of fact) to have been prepared for the sole purpose of 
mediation.  In reversing that ruling, the Supreme Court 
held that confidentiality of mediation communications 
is absolute as it applies to evidence prepared for the sole 
and limited purpose of mediation (with the exception 
of evidence expressly specified by statute).

Just like the factual situation that Professor Sanders had 
predicted, Rojas was a case in which the plaintiffs in 
a subsequent court proceeding needed evidence used 
in the mediation of a prior proceeding that no longer 
existed at the time of the subsequent proceeding.  
However, it did not have the outcome he had advocated 
some 25 years earlier.

The Rojas case represents the dilemma that arises 
when two public policies collide.  On the one hand 
is the established, strong public policy in the United 
States that requires the parties to disclose all relevant 
evidence.  On the other hand is the newer but equally 

strong public policy supporting the confidentiality 
of conciliation so that the process can be as safe as 
possible?4  The policy of disclosure won in the court 
of appeal, the policy of mediation confidentiality won 
in the Supreme Court.

II The Underlying Action

In 1994, Julie Coffin and others had purchased three 
buildings on South Burlington Street in downtown Los 
Angeles, known as the Burlington Apartment Complex.  
In December 1996, Coffin filed a construction 
defect action5 against the developers, contractors 
and subcontractors (“Developers”), which included 
allegations that poor construction had led to water 
leakage, which resulted in the presence of toxic molds 
and other microbes on the property.6 

The parties conducted a mediation and settled the 
underlying litigation in April 1999.  Realizing that it 
was in both parties’ best interest to keep this evidence 
out of the hands of the tenants who might have been 
injured by the presence of toxic mold when living at the 
apartment complex,7 they specifically agreed in their 
settlement agreement that the defect reports, repair 
reports and photographs for informational purpose 
were protected by Evidence Code Sections 11198 and 
1152 (an exclusionary rule relating to negotiations 
in compromise of litigation), and that such materials 
and the information contained therein would not be 
published or disclosed in any way without the prior 
consent of Coffin or by court order.9

III The Action by the Tenants

Four months later, in August 1999, Rojas and almost 
200 other tenants (“Rojas”) of the building complex 
(many of whom were children) commenced their 
action against Coffin and some of the contractors, 
alleging that the tenants did not become aware of the 
building defects until April 1999 (when the remedial 
work was started), and that Coffin and the Developers 
conspired to conceal the defects and microbe infestation 
from them.

After the trial court had denied an earlier, broader 
motion for production of documents, in March 2002, 
Rojas filed a second motion to compel production 
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of photographs and video recordings of the project, 
including photographs provided in the underlying 
action as part of compilations, as well as raw data 
regarding air samplings for mold spores.

Rojas argued that the changed condition of the premises 
due to the remediation, and their ensuing inability 
to replicate the raw data and images recorded in the 
photographs, constituted good cause for the production 
of the materials sought.  They pointed out that mold 
spore analyses did not constitute, without more, expert 
opinion; that photographs did not contain attorney 
opinion, impression or analysis; and that the court’s 
prior order mandated disclosure.

Coffin, on the other hand, argued that the photographs 
were “advocacy” because they showed impressions, 
and have arrows pointing out significant features.  
They weren’t just a mere group of photographs but 
constituted a report of their experts.  And because a 
photograph was “worth a thousand words” they were 
more than just raw evidence.  The photographs were 
taken for the purpose of mediation.  Finally, particular 
photographs were taken because they were meant to 
depict a defect.

At the hearing, the trial court indicated it was 
troubled by applying the mediation privilege10 to 
raw evidence.  Specifically, the court stated that the 
photographs troubled him because they were just fixed 
representations of the state of a particular place at a 
particular time, and if there was really no other way 
for the plaintiff to get it, the mediation privilege was 
not meant as a device or subterfuge to block evidence.  
The court pointed out that you can’t just put a piece 
of evidence in a mediation and make it disappear.  
Nonetheless, the court felt bound by the statutory 
language and ruled that the materials were absolutely 
protected from discovery, despite Rojas’ showing of 
necessity.

IV Rojas before the Court of Appeal

On appeal, Rojas argued that the mediation 
confidentiality provisions of Evidence Code sections 
1115 et seq. do not shield physical evidence (such as 
photographs and raw test data) from discovery because 
such materials are purely evidentiary in nature (“non-
derivative”), and that such evidence is therefore “clearly 
otherwise admissible,” pursuant to Section 1120.11

Coffin argued that the statutory language of section 
1119 was plain and there was no reason to read the 
doctrine of work-product protection12 into the statute 

in order to determine the scope of the mediation 
privilege, which should be absolute.  Coffin pointed 
out (correctly) that the lower court had made a factual 
finding that the materials were prepared for purposes 
of mediation, and the appeals court could not overturn 
that finding, as it was supported by substantial 
evidence.13

Construing the relevant sections of the Evidence Code 
that incorporate California’s mediation statute, the 
court of appeal concluded that the language of sections 
1119 and 1120 is clear and unambiguous and that the 
plain language of the statute’s privilege from disclosure 
does not apply to all “evidence”.14  Rather, these sections 
“are meant to protect the substance of mediation, i.e., 
the negotiations, communications, admissions and 
discussions designed to reach a resolution of the dispute 
at hand.”  What is unprotected is “evidence” which is 
“otherwise” admissible, or “subject to discovery outside 
of mediation”.  “Otherwise admissible” evidence, 
according to the court of appeal, is relevant evidence 
that is otherwise not covered by the mediation privilege 
and not subject to exclusion under some other rule 
or privilege set forth in the Evidence Code.  In other 
words, the court of appeal interpreted sections 1119 
and 1120 to provide that “mediation confidentiality is 
meant to protect the substance of the negotiations and 
communications in furtherance of the mediation, not 
the factual basis of those negotiations.”15

The court of appeal rejected Coffin’s reading of sections 
1119 and 1120 that all materials introduced at the 
mediation, or prepared for the mediation, including 
those of a purely evidentiary nature, are encompassed 
within the scope of the privilege because they were 
“prepared for the purpose of, in the course of, or 
pursuant to,” the mediation.  “Such a reading would 
render section 1120 complete surplusage and foster the 
evils it is designed to prevent: namely, using mediation 
as a shield for otherwise admissible evidence.”16

The court of appeal further found that the mediation 
privilege is co-extensive with the work product 
doctrine,17 as its framework of discoverable materials 
closely mirrors the express statutory privilege exception 
of section 1120, which applies to “evidence otherwise 
admissible” or items “subject to discovery outside of a 
mediation”.  Derivative materials, however, the court 
continued, are discoverable only upon a showing of 
good cause, which requires a determination of the 
need for the materials balanced against the benefit to 
the mediation privilege obtained by protecting those 
materials from disclosure.
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Applying the above outlined framework to the case, the 
court of appeal found that non-derivative material such 
as raw test data, photographs, and witness statements, 
are not protected by section 1119.  To the extent any 
of the materials sought are part of a “compilation”, it 
must be produced if it can be reasonably detached from 
the compilation.

Finally, the court of appeal noted that Rojas had no 
other means of obtaining this information due to the 
fact they had not been joined in the prior lawsuit and 
because the remediation efforts undertaken by Coffin 
and the Developers had eliminated most, if not all, of 
the relevant evidence.  Therefore, the court concluded 
that it may be appropriate in certain instances that 
Rojas be given amalgamated materials if such materials 
cannot easily be broken into their protected and non-
protected components.  Such a determination would 
have to be made by the trial court.

V The Supreme Court’s decision

The Supreme Court granted review on January 15, 
2003;18 the Court rendered its opinion that confirmed 
“absolute confidentiality” on July 12, 2004.  Reversing 
the court of appeal’s decision (which, as noted above, 
had argued that a construction such as advocated by 
Coffin and now proposed by the Supreme Court would 
render Section 1120 “surplusage”),19 Judge Ming Chin, 
delivering the opinion for a unanimous Supreme Court, 
noted that the court of appeal’s construction of Section 
1119(a) would mean that Section 1119(b) would serve 
no purpose20 and would render that section “essentially 
useless”.21  In addition, it found that the court of 
appeal’s holding was inconsistent both with the plain 
meaning of Section 111922 and the legislative history 
of Sections 1119 and 1120.23

Quoting liberally from its earlier decision in Foxgate 
Homeowners' Assn. v. Bramalea California, Inc. 26 Cal. 
4th 1 (2001), 24 the Supreme Court emphasized that 
“‘confidentiality is essential to effective mediation’ 
because it ‘promote[s] a candid and informal exchange 
regarding events in the past ... . This frank exchange is 
achieved only if the participants know that what is said 
in the mediation will not be used to their detriment 
through later court proceedings and other adjudicatory 
processes.’”25

The Supreme Court recalled that in Foxgate, it had 

“stated that ‘[t]o carry out the purpose of encour-
aging mediation by ensuring confidentiality, [our] 
statutory scheme ... unqualifiedly bars disclosure 

of ’ specified communications and writings associ-
ated with a mediation ‘absent an express statutory 
exception.’  We also found that the "judicially 
crafted exception" to section 1119 there at issue 
was ‘not necessary either to carry out the legislative 
intent or to avoid an absurd result.’  We reach the 
same conclusion here; as Judge Mohr observed, 
‘the mediation privilege is an important one, and 
if courts start dispensing with it by using the ... 
test [governing the work-product privilege], ... you 
may have people less willing to mediate.’26

On the one hand, the Court held that “writings” that 
fall within Section 1119(b) are completely confidential, 
unless one of the statutory exceptions to Section 1119 
apply, but on the other hand affirmed that material 
objects as used in Section 140 are not protected by the 
mediation confidentiality provisions of Section 1119.  
The Court stated:

“[U]nder section 1119, because both photographs 
and written witness statements qualify as ‘writing[s], 
as defined in [s]ection 250,’ if they are ‘prepared 
for the purpose of, in the course of, or pursuant 
to, a mediation,’ then they are not ‘admissible or 
subject to discovery, and [their] disclosure…shall 
not be compelled.’ The Court of Appeal also held 
that ‘raw test data’ are never ‘protected by section 
1119.’ Insofar as it was referring to actual physi-
cal samples collected at the apartment complex 
– either from the air or from destructive testing 
-- the Court of Appeal was correct; such physical 
objects are not ‘writing[s], as defined in [s]ection 
250.’(Sec. 1119,subd. (b).)”27

VI The Friends of the Court

In a footnote, the Court noted that 

“[the fact that] witness statements ‘prepared for 
the purpose of, in the course of, or pursuant to, 
a mediation’ are protected from discovery under 
section 1119 does not mean that the facts set forth 
in those statements are so protected.  Under section 
1120, subdivision (a), because facts known to per-
cipient witnesses constitute "[e]vidence otherwise 
admissible or subject to discovery outside of a 
mediation," those facts do not "become inadmissi-
ble or protected from disclosure solely by reason of 
[their] introduction or use in a mediation" through 
witness statements prepared for the purpose of, 
in the course of, or pursuant to, the mediation.  
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Otherwise, contrary to the Legislature's intent, 
parties could use mediation "as a pretext to shield 
materials from disclosure.”28

The California Supreme Court noted that its 
interpretation of California Evidence Code Section 
1120 is consistent with the interpretation of Rule 508 
of the Federal Rules of Evidence.  Rule 508 provides 
in relevant part: "Evidence of conduct or statements 
made in compromise negotiations is ... not admissible. 
This rule does not require the exclusion of any evidence 
otherwise discoverable merely because it is presented in 
the course of compromise negotiations."  

“As construed by the federal courts, the latter 
sentence "prevent[s] one from being able to 
'immunize from admissibility documents other-
wise discoverable merely by offering them in a 
compromise negotiation.' [Citation.] [It] does not 
[apply] where the document, or statement, would 
not have existed but for the negotiations, hence 
the negotiations are not being used as a device to 
thwart discovery by making existing documents 
unreachable." (Ramada Dev. Co. v. Rauch (5th Cir. 
1981) 644 F.2d 1097, 1107)”29

This footnote would seem to touch on the core of the 
argument in favor of the judicially crafted exception to 
the mediation privilege such as proposed by the Court 
of Appeal, which tried to prevent the abuse of the 
mediation process that could occur by simply declaring 
certain evidence to have been prepared for the purpose 
of mediation and therefore excluded from evidence in 
subsequent proceedings.

The amicus curiae brief which the Southern California 
Mediation Association (“SCMA”) submitted in support 
of Rojas pointed out that under the interpretation of 
Sections 1119 and 1120 proposed by Coffin (and 
adopted by the California Supreme Court) nothing 
would prevent parties to a mediation in a litigated 
case to declare certain writings to be “prepared for 
mediation” after the fact, i.e. at a time that the parties 
know they have a settlement, so that those writings can 
be excluded from subsequent proceedings.30

This is actually not what happened in the underlying 
case, Coffin v. KSF Holdings, as the parties marked the 
writings at issue with the words “mediation privileged” 
prior to the actual commencement of the mediation 
proceedings.31  But such marking would not appear 
to preclude the use of such writings in a trial in the 
Coffin v. KSF Holding case should the mediation not 
have resulted in a settlement.

It was clearly in both parties’ interests to attempt to 
block access to this type of evidence for tenants who 
would (and did) sue both these parties for injuries 
incurred as a result of the toxic mold.  Considering 
the absence of any prohibition of future use at trial 
by the ones who mark documents as “mediation 
privileged” for that purpose, these markings are really 
irrelevant when it comes right down to it, - other 
than for the purpose of excluding the documents 
from any subsequent proceedings brought by one or 
more third parties against Coffin and the Developers.  
Irrespective of the purpose of these markings, there 
can be little doubt that Coffin and the Developers 
included the provision in their settlement agreement 
with respect to the inadmissibility of these documents 
in subsequent proceedings without prior approval of 
Coffin or a court, for the express purpose of trying to 
prevent their discovery in any subsequent proceedings 
brought by tenants.

Given these considerations, the question has to be 
asked whether marking a document with the words 
“mediation privileged” ought to conclusively establish 
that such documents are in fact “prepared for the 
purpose of” a mediation, even if such marking is self-
serving and would not prevent the party so marking 
the document from using it as evidence in that 
party’s subsequent trial should the case not settle in 
mediation.

It illustrates how difficult it must have been for Judge 
Mohr at the trial court level to make a finding of fact 
that the documents, photographs and other evidence 
at issue (which, it may be recalled, included factual, 
non-derivative materials), were “prepared for the 
purpose of, in the course of, or pursuant to, a mediation 
or a mediation consultation” within the meaning of 
Section 1119(b) of the California Evidence Code, 
and did not come within the exception of “[e]vidence 
otherwise admissible or subject to discovery outside of 
a mediation or a mediation consultation” within the 
meaning of Section 1120(a).32  Obviously, the trial 
court was not in a position to speculate whether or 
not the writings were marked “mediation privileged” 
in order to prevent them from being admitted in 
subsequent proceedings.
 
It is therefore somewhat surprising that another 
organization of mediators, the California Dispute 
Resolution Council (CDRC), which submitted an 
amicus curiae brief in support of Coffin, argued that 
“whether a writing was created for a mediation is 
nothing more than a fact issue that a trial court is 
well-prepared to address.”33  If, as it should, the true 
motivation of a party that classifies a document as 
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having been prepared for the purpose of mediation 
plays a role in this equation, the trial court would 
appear to have an almost impossible task.

Although the SCMA and the CDRC found themselves 
at opposite ends of the argument, each claimed that 
if the Supreme Court would not adopt its position, it 
would mean the end of mediation as we know it: 

On the one hand, the SCMA argued that “affording 
absolute confidentiality to all evidence belatedly 
claimed to have been “prepared for mediation” would 
destroy the integrity of mediation and the integrity of 
litigation as well.”34  Quoting presiding justice Lillie’s 
opinion for the court of appeal, the SCMA argued that 
it would be “disastrous” to construe Section 1119 in 
that way, for “(1) the courts which rely on mediation to 
help manage crowded dockets, (2) careful lawyers who 
use mediation appropriately to serve the interests of 
their clients, and achieve settlements where reasonably 
possible, and (3) most importantly, the public, which 
relies on the courts to administer justice.”35

On the other hand, the CDRC argued that “the 
candor that is induced by confidentiality is vital to 
the continuing success of mediation.”36  Urging the 
Supreme Court to reject the challenge to mediation 
confidentiality just as it did in Foxgate,37  it suggested 
that for “a trial court the pivotal inquiry commanded by 
Evidence Code Sections 1119 and 1120(a) [is whether] 
a writing pre-existed the mediation or [whether] it 
was prepared for the mediation.”38  The problem with 
framing the issue in these terms is that it overlooks the 
possibility that even if a document was prepared “for 
the specific purpose of preparing [a party’s] presentation 
for the mediation,”39 the document may not be for the 
exclusive use in mediation if later on that same party 
decides to use it as evidence in the trial that would 
follow if the case failed to settle at mediation.

Clearly, there is no easy solution to the dilemma posed 
by the two conflicting public policy issues, one in favor 
of access to evidence in litigation, the other in favor of 
confidentiality of written communications prepared for 
or used in mediation, at least not when one considers 
the current wording of Sections 1119(b) and 1120(a) 
of the California Evidence Code.  

A solution advocated by the SCMA is that the legislature 
amends Section 1119(b) to limit the mediation privilege 
to such writings as are marked “prepared for mediation” 
prior to its introduction in the mediation, and on the 
condition that such writings are then inadmissible if 
offered by or against such party at trial in the event the 

mediation fails to lead to a settlement.  This solution 
appears to present three problems: first, penalizing the 
parties in this way may in certain circumstances put an 
undesirable limitation on the freedom of either party 
when a confidential document has been introduced in 
mediation which the introducing party [?]may need in 
trial if the case does not settle in mediation.  Second, 
given the confidentiality of mediation, there may be 
problems of proof if at trial a document is introduced 
as evidence (but without the marking) that in some 
part is the same as the document that is supposed to 
be inadmissible.  Furthermore, it does not seem to 
resolve the dilemma as to what to do if a third party 
needs access to such writings.

It would appear that the only practical solution may 
be to amend the statute in a way that, in addition to 
the rule proposed by the SCMA that the mediation 
privilege attaches only to those documents that have 
been marked “prepared for mediation” prior to their 
introduction in mediation, expressly authorizes the 
trial court to weigh the interests of the two conflicting 
public policies in a subsequent trial, be it between the 
same parties or involving one or more third parties.40  
Armed with such discretionary authority, the trial 
court would be able to admit such a document in 
spite of the SCMA-proposed rule of its subsequent 
inadmissibility (where applicable), if the interest of 
access to evidence in litigation outweighs the interest 
of keeping a particular writing confidential because it 
had been prepared for mediation, - for example because 
there is no other way for a party to obtain such evidence 
since it no longer exists.

It seems that Professor Pieter Sanders was right all 
along.  Absolute mediation confidentiality does not 
provide a satisfactory solution, even though that now 
appears to be the doctrine of the California Supreme 
Court.  The solution must be found in an appropriate 
mechanism that allows the two conflicting public 
policies to live in harmony.  It is submitted that this 
goal is hard to achieve by artful drafting of “static” 
statutory exceptions to the mediation confidentiality 
rule.41  Discretionary authority of a trial court that can 
weigh the particular interests involved on a case-by-case 
basis, in combination with a statutory rule which in 
principle limits subsequent use by or against a party 
which designates a writing as prepared for mediation 
prior to its introduction appears to be a workable 
solution. 

* Eric van Ginkel is an international commercial mediator 
and arbitrator in Los Angeles, counsel to Hughes Hubbard 
& Reed LLP and an Adjunct Professor in Alternative 
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Dispute Resolution at Pepperdine University School of 
Law.  For more information, see www.mediate.com/
globalbusiness.
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28 33 Cal. 4th at 423, n.8. [emphasis in original]
29 33 Cal. 4th 407, 417 n.5.
30 Amicus Curiae Brief of Southern California 
Mediation Association in Support of Petitioners 
(“SCMA Amicus Brief ”), p. 9.  Both Max Factor III, 
supra note 7, and the SCMA Amicus Brief (at pp. 3-4, 
9) seem to suggest that the parties in the first action, 
Coffin v. KSF Holdings, agreed after the fact (i.e. after 



Alternative Dispute Resolution • June 2005 17

their production in the mediation proceedings) that the 
documents used in the mediation should be treated as 
“prepared for mediation”.  Coffin and the Developers 
contended, however, that after the trial court ordered 
the parties in Coffin v. KSF Holdings to participate 
in mediation and to share the reports of their non-
designated expert consultants, the participants marked 
their reports, which contained expert photographs and 
analyses, with the words “mediation privileged”.  Brief 
in Answer to Amicus Brief by Southern California 
Mediation Association, p. 2-3.  The troubling fact 
remains that the Supreme Court’s construction of 
Section 1119 does not distinguish between writings 
marked before their introduction or so marked towards 
the end of the mediation proceedings.
31 Brief in Answer to Amicus Brief by Southern 
California Mediation Association, p. 2-3.  See also 
supra note 30.
32 102 Cal. App. 4th at 1072.
33 Brief of the California Dispute Resolution Council 
Amicus Curiae in Support of Real Parties in Interest 
(“CDRC Amicus Brief ”), p.7.
34 SCMA Amicus Brief, p. 2.
35 Id., p.3.
36 CDRC Amicus Brief, p.2.
37 Id., p.3.
38 Id., p.6.
39 See the answer to a question of the trial court by Lisa 
Ehrlich, one of Ms. Coffin’s attorneys in Coffin v. KSF 
Holdings quoted in Brief in Answer to Amicus Brief by 
Southern California Mediation Association, p. 17. 
40 A similar weighing process was applied in Rinaker, 
supra note 25 (weighing the public policy of mediation 
confidentiality against that of a juvenile’s due process 
right to put on a defense and confront, cross-examine, 
and impeach the victim witness with his prior 
inconsistent statements evidence), and in Olam v. 
Congress Mortgage Company, 68 F. Supp. 2d 1110 
(N.D.Cal. 1999) (weighing the public policy of 
mediation confidentiality against that of establishing 
the competence of one of the parties to enter into 
a settlement agreement, whereby magistrate judge 
decided to allow the mediator’s testimony because it 
was the most reliable and probative evidence and there 
was no likely alternative source).  
41 That is not to say that statutory exceptions don’t work 
in other settings.  See, e.g. Section 6(a) of the Uniform 
Mediation Act, www.law.upenn.edu/bll/ulc/mediat/
UMA2001.htm (last visited March 2, 2005).
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The articles that appear in this publication 
represent the opinions of the authors.  They do 
not represent or embody any official position of, 
or statement by the OBA except where this may 
be specifically indicated; nor do they attempt 
to set forth definitive practice standards or to 
provide legal advice.  Precedents and other 
material contained herein are intended to 
be used thoughtfully, as nothing in the work 
relieves readers of their responsibility to consider 
it in the light of their own professional skill and 
judgment.

Harvey M. Haber, Q.C. Recipient of 2005 Osgoode 
Hall Law School Alumni Gold Key Award

On Tuesday, May 17th, 2005, Harvey M. Haber, Q.C., 
a member of the executive of the ADR Section of the 
OBA received the 2005 Osgoode Hall Law School 
Alumni Gold Key Award.  The Alumni Gold Key 
Awards were created to honour outstanding alumni of 
the Law School.  This year’s distinguished recipients 
exemplify excellence in the areas of:  Professional 
Achievement; Recent Graduate Achievement; Public 
Section Law-Outstanding Service; and Service to the 
Law School.

Harvey was selected in the Achievement category for 
his outstanding and significant contribution in this area 
as highlighted by his professional accomplishments in 
the field of commercial leasing.

The presentation of the awards took place at the Dean’s 
Annual Alumni Reception.  Congratulations Harvey 
– well deserved!
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Newsletter Editor  Vacant
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Program Coordinators Deborah Anschell and Anne Freed
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                                   Cerys McLellan
                                   Bernard Morrow
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                                    Peter Robinson
                                    Brian Williams
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