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Egregious Conduct 

Andrea Tratnik 

It is rare for courts to award relief or impose penalties greater than those sought by the 
parties themselves. In circumstances polluted with egregious conduct, however, courts 
are not afraid to use their discretion to supplement the punitive relief claimed in 
pleadings; the purpose of such an increase is to reach an amount that appropriately 
reflects the blameworthiness of the party and effects deterrence.  

Such discretion was used by the Ontario Superior Court of Justice in Walling v Walling,1 
where the court awarded twice the amount of punitive damages against an estate 
trustee as those sought by the plaintiffs in their statement of claim. The court punished 
the estate trustee not only for mismanaging the estate, but also for failing to cooperate 
during the subsequent legal proceedings.  

This action was brought by the sole beneficiaries of the estate – the two sons of the 
deceased – against their uncle as the estate trustee for his failure to distribute proceeds 
of the estate and properly account, despite repeated requests to do so. The plaintiffs’ 
father was a millwright and his estate consisted primarily of tools and equipment. He 
died in 1999 while his sons were still minors, and his estate was to be held in trust for 
them until 2007, the year that his youngest son reached the age of 21 years.  

In addition to failing to properly account and distribute the estate, the estate trustee sold 
estate chattels for under value; he allowed others to take items from the estate rightfully 
belonging to the plaintiffs (for example, the deceased’s fiancé gave her son an 
expensive watch belonging to the deceased); and he refused to let the beneficiaries 
have any meaningful mementos of their late father. Since the funds were never 
distributed to the beneficiaries, the court concluded that the estate trustee had 
converted them to his own use. This misconduct restricted the children’s options for 
post-secondary education and encumbered them with school debt.  

The court held that, as a result of these actions, the estate trustee breached his 
fiduciary duty to the beneficiaries. The breach was compounded by the familial 
connection between the parties and the vulnerability of the beneficiaries, as they were 
children at the time of their father’s death. As the court states, “to add insult to injury,”2 
the uncle also failed to invite the beneficiaries to the funeral ceremonies for their father; 
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this distressed the children greatly and caused one son to suffer depression and seek 
psychiatric care. After reviewing all of the estate trustee’s deficiencies, the court noted 
that “[i]t [was] hard to think of a more egregious example of breach of fiduciary duty.”3 

The estate trustee’s mismanagement of the estate and its resulting financial, emotional, 
and educational consequences were sufficient to warrant punitive damages. The estate 
trustee, however, took his egregious conduct one step further during the ensuing legal 
proceedings. From 2009 to 2011, the estate trustee failed to comply with several court 
orders to pass accounts and was consequently found in contempt on more than one 
occasion; he was fined and costs were awarded against him several times. The estate 
trustee failed to pay the costs voluntarily and his wages had to be garnished to satisfy 
the awards. As the pattern of non-compliance continued, the estate trustee was 
eventually sentenced to one week in jail; the imprisonment did not break the pattern and 
the estate trustee continued to remain in breach of the orders. The court found that the 
estate trustee’s complete disregard of its orders not only threatened the court’s authority 
and the rule of law, but also caused further prejudice to the plaintiffs by increasing their 
costs and delaying redress. 

The court referenced one of the watermark cases on punitive damages, Whiten v Pilot 
Insurance Co,4 when considering the quantum of punitive damages to be awarded, and 
noted that the amount must be proportionate to: the defendant’s blameworthiness and 
any advantage wrongfully gained by the misconduct; the plaintiff’s vulnerability and 
exposure to harm or potential harm as a result of the misconduct; and the need for 
deterrence.  

In light of the estate trustee’s egregious and disrespectful behaviour towards the 
beneficiaries and judicial system, the court fixed punitive damages at $100,000, stating 
that the $50,000 claim for punitive damages submitted by the plaintiffs did not properly 
reflect the court’s abhorrence of the estate trustee’s conduct and the need to deter him 
and others from similar future conduct. The plaintiffs also received full judgment in the 
amount of $42,156.48, costs of $22,889.82 for the various orders, and costs of 
$19,308.23 for the action. 

This is certainly not the first time that courts have imposed on a nefarious estate trustee 
a punishment more severe than that requested by the litigants. In Langston v Landen,5 
affirmed on appeal,6 the Ontario Superior Court of Justice had to determine the 
appropriate sentencing of an estate trustee who fraudulently misappropriated estate 
funds for his own use, swore and filed a false affidavit with the court, and was held in 
contempt of four court orders, including an order to pass accounts and a freezing order. 
The court indicated that the estate trustee not only breached court orders, but also 
breached his trust as an estate trustee and fiduciary. 
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A monetary punishment was not appropriate in Langston because the estate trustee 
was broke at the time of judgment. Instead, as a sanction for civil contempt, the estate 
trustee was sentenced to imprisonment for a period of fourteen months without parole 
(as there is no process for parole in civil contempt matters). This sentence was 
significantly longer than the sentence range of one to three months proposed by the 
parties’ counsel. The court rejected the proposed sentences as falling outside the 
appropriate range in the circumstances, taking into consideration the estate trustee’s 
failure to pass accounts, his failure to account for his fraud, and his contempt of the 
other court orders. The proportionality test for sentencing applied in this case was 
similar to the punitive damages proportionality test from Walling, as it involved a 
consideration of similar factors, including the need for deterrence and the gravity of the 
offence, as well as further considerations such as the protection of the public and the 
past behaviour of the offender. 

The court in Langston also noted that “[p]roper penalties make the public sit up and take 
notice”7 with specific reference to estate trustees and other fiduciaries. It stressed that 
failure to account after ordered to do so is egregious conduct in light of the obligations 
of executors and trustees. As such, after recognizing the highhanded conduct of the 
estate trustee and the need to effect deterrence, the court felt that it was appropriate to 
impose a significantly longer sentence than that suggested by either parties’ counsel.  

Non-compliant estate trustees should be reminded that penalties for egregious conduct 
are not limited to the scope of the pleadings. It is clear that courts will not tolerate any 
disrespect for the judicial system nor any deliberate disregard of fiduciary duties by 
estate trustees. These cases serve as a great warning against such transgressions; 
perhaps, those of us who encounter estate trustees with dubious intentions should 
direct their attention to these judgments with hopes that deterrence is achieved.   

Andrea Tratnik, Beard Winter LLP 
 

                                            
7      Supra note 5 at para 43. 


