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Case Comment – Niziol v. Allen, 2011 ONSC 7457 (CanLII) 
 

By Elizabeth Bozek* 
 

Background Facts 

 

The Honourable Justice Stinson was asked to determine whether a document handwritten by the deceased 

in 2001 was a valid holograph will and, if so, to what extent it had revoked the deceased’s earlier will that 

had been prepared in 1998 by a lawyer.   

 

The 1998 Will 

 

The deceased’s son Deryck was named her Executor. The bequests consisted of specific gifts of personal 

property and a life interest in some real property to the deceased’s husband Chester; however, they 

divorced in 2000. The residue of the Estate was to be divided equally among three of the deceased’s 

children (her sons Deryck and Jonathan, and her daughter Melissa) with the share of any beneficiaries 

under the age of 25 to be held in trust until they reached the age of 25. She did not leave a bequest to her 

other daughter, Lisa. There was evidence they had had a falling out prior to the execution of this will.   

 

The 2001 Document 

 

The deceased prepared and executed a document in 2001 in which she left her entire estate to Deryck and 

Jonathan; similar to the 1998 Will, she directed Jonathan’s share be held in trust until he reached the age 

of 28.  She did not, however, name an executor. There was evidence that the deceased had had a falling 

out with Melissa prior to the preparation and execution of the 2001 Document.  

Deryck’s evidence regarding how the 2001 Document came to be, was that his mother told him in 2001 

about a life insurance policy she had held jointly with Chester wherein they had named each other as 

beneficiaries, and that she intended to change the beneficiary designation when the policy came up for 

renewal. He suggested she put something in writing before then, ‘just in case’; instead, she wrote the 2001 

Document.  

The deceased mailed the 2001 Document to Deryck, but he then forgot about its existence after his 

mother died in 2003. He received a Certificate of Appointment in respect of the 1998 Will, then 

remembered about the existence of the 2001 Document in the summer of 2004 and eventually disclosed it 

to Jonathan the following year. Not surprisingly, “considerable acrimony” arose between Jonathan and 

Deryck as a result of Deryck’s delay.  

 



Legal Analysis 

The 2001 Document was found to be a valid Will that revoked the 1998 Will on the following grounds: 

(1) The 2001 Document met the requirements of section 6 of the Succession Law Reform Act, 

R.S.O. 1990, c. S. 26, which states as follows: 

 

A testator may make a valid will wholly by his or her own handwriting and 

signature, without formality, and without the presence, attestation or signature of 

a witness.  

 

(2) The language used by the deceased was found to be testamentary in nature. The examples 

noted by the court included the following:  

a. The introductory statement, “I Glenda Niziol”, was akin to the language used in 

Wills. 

b. Dispositive statements were made with a “deliberate” testamentary intention 

regarding the deceased’s assets. The examples noted by the court included the use of 

phrases such as, “leave my estate”, “whatever I own”, “upon my death”, etc.  

c. Specific beneficiaries were named. 

d. A Trust for Jonathan was created, similar to the Trust set out in the 1998 Will.  

e. Overall, the 2001 Document read as a “concise, cogent and coherent” Will.  

 

(3) The 2001 Document was incapable of standing together with the 1998 Will because it 

purported to dispose of all the deceased’s assets. 

  

The court also noted that the extrinsic evidence would have been of assistance in finding the 2001 

Document to be a valid will, but it was not necessary to resort to this evidence.  Instead, the court found 

the deceased’s testamentary intent was strong and so the 2001 Document was a valid will.  

Commentary 

Deryck advised the court that part of the reason he delayed in revealing the existence of the 2001 

Document was because he did not want Melissa’s feelings to be hurt.  Given that Deryck took a larger 

share under the 2001 Document, it is surprising that he did not disclose its existence sooner, as the 

feelings of other family members are, regrettably, not usually a factor that are central to the decision-

making of many clients in estate litigation matters. Of course, Deryck’s reluctance in revealing the 

existence of the 2001 Document calls into question his understanding of his duties as Estate Trustee to 

propound the last will of the deceased and weigh the interests of all beneficiaries equally. 

Left to their own devices, a layperson may not execute a will that meets all the above-noted requirements, 

likely because most laypeople will not be aware of the requirements to be met in the first place.  While 

the 2001 Document had numerous deficiencies, it nevertheless met the technical requirements to be a 

valid holograph will, and so this decision will likely be a useful authority in similar cases in the future.  
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