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Denial of Reinstatement After Unjust Discharge – Again 

Andrea Bowker 

A recent case involving the discharge of an employee after a workplace dispute with a 
co-worker sends mixed signals concerning damages in lieu of reinstatement as an 
appropriate remedy.1 

In January, 2011, the grievor’s co-worker made a comment to him that he took as a 
threat.  The grievor filed a workplace safety complaint about the incident, and the 
employer investigated. The co-worker explained what he had said, and denied that he 
had threatened the grievor.  Over the course of the following weeks, the employer 
continued to investigate and determined that it could not conclude whether a threat had 
been made or not.  It offered the grievor some protective measures which were 
accepted and then rejected by the grievor.  At that point, the employer considered the 
matter closed as there was nothing further it could do. 

In the arbitrator’s view, within a month of the incident occurring, the employer had fully 
investigated it, determined that the evidence was “inconclusive” as to whether a threat 
had occurred, offered the grievor a resolution and considered the matter closed.  In that 
regard, it had conducted itself properly and “the controversy could have and should 
have ended right there and then.”2 However, it did not.  

The grievor was not satisfied and became increasingly agitated by the situation.  He 
made additional complaints, demanding that the co-worker be terminated, and 
eventually went off work due to stress.  In the course of responding to the grievor’s 
continued complaints and in attempting to facilitate a return to work, the employer 
developed the view that, in fact, the grievor had made the initial complaint maliciously 
and that his subsequent conduct was vexatious.  The employer also felt that the grievor 
was motivated more by other perceived workplace problems than by the alleged threat.   

While the grievor was still on leave, the employer met with him to discuss the possibility 
of a voluntary severance package. The grievor declined this option.  The employer 

                                            
1 Canadian Union of Public Employees Local 1487 v. Scarborough Hospital, 2013 CanLII 16383 (ON 
LA) [Scarborough Hospital]. 
2 Ibid at para. 120. 
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continued to offer to return him to work, but at the same time was requiring further 
medical documentation from the grievor.   

The situation continued to degenerate, with the grievor filing a complaint that the 
employer had failed to respond properly to a work refusal (also related to the original 
incident) by the grievor three months earlier, and sending an email to the Hospital CEO 
complaining about his treatment by the employer.  The employer also believed 
(incorrectly) that the grievor had only recently filed a police complaint about the original 
incident, despite telling the employer that he had filed one at the time it occurred.  The 
employer interpreted what it thought was the late reporting to the police as tactical on 
the grievor’s part rather than rooted in a genuine concern for his personal safety.  
Further, the employer believed (correctly) that the grievor had never initiated a work 
refusal in January, making the complaint to the Ministry of Labour particularly 
aggravating to it.     

Finally, some four months after the initial incident had occurred, the employer 
terminated the grievor on the basis of “the irreparable and extremely frustrated 
employment relationship that you have created through your inappropriate conduct, 
unsubstantiated allegations and claims, and inconsistent account of events.”3 

The arbitrator concluded that the entire chain of events was extremely regrettable, 
punctuated by a series of misunderstandings, mistaken beliefs, speculation and 
overreaction. On the part of the grievor, he concluded that “an honest belief graduated 
into an attitude of increasing certitude, elevated worry, and finally rectitude.  That 
certitude and eventual rectitude blinded [the grievor] to any other possible view of the 
matter and led him to question the motives and conduct of almost everyone around 
him.”4   

However, on the employer’s part, since it had already determined the evidence was 
“inconclusive” concerning the original incident, it could not rely on that incident months 
later as justification for his discharge.  The arbitrator held that it was not “acceptable for 
an employer to reconsider a closed file on the basis that recent behaviour of an 
employee has caused it to re-evaluate his basic integrity and, for that reason, its 
previously settled conclusion about a prior event.  There might never be closure in such 
a scenario.”5  

The arbitrator determined that it was unlikely that the grievor was actually threatened by 
his co-worker, but that the grievor had an honest belief that he had been threatened.  
He did find that the grievor had not engaged in a work refusal, such that his repeated 
accusations that the employer had failed to respond properly to his work refusal were 
improper and worthy of discipline.6 

Meanwhile, at some point during the grievor’s leave, the employer concluded that the 
workplace functioned much better in the grievor’s absence, and that it would be much 
                                            
3 Ibid at para. 11. 
4 Ibid at para. 118. 
5 Ibid at para. 130. 
6 Ibid at para. 142. 
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better off without the grievor in it.  At the same time, the grievor’s increasing frustration 
with the employer’s management of his situation precipitated still more extreme 
reactions on his part, culminating in his email to the Hospital CEO and the complaint to 
the Ministry of Labour.   

The arbitrator concluded that the employer took advantage of the grievor’s improper 
complaint to the Ministry of Labour to overreach and discharge him.  Although discipline 
was justified for that complaint, it was not the primary reason for the grievor’s discharge.  
The employer’s witnesses had a difficult time articulating exactly why the grievor had 
been discharged, leading the arbitrator to conclude that the employer had simply 
become exasperated with the difficulties it felt the grievor was causing, and that it would 
be easier to simply terminate him.   

As the arbitrator put it, “if the termination train had not already left the station by mid 
April, its imminent departure required only a final whistle. All of the evidence suggests 
that the Hospital had finally ‘had it’ with the grievor.  The Hospital was running extremely 
well without his nagging persistence and that persistence showed no sign of abating. 
The work refusal complaint and the e-mail sent to [the Hospital CEO] provided final 
proof of a conclusion which I find had already been reached, for all intents and 
purposes, by [the management involved in the grievor’s situation]”.7 

In short, the arbitrator concluded that the employer did not have just cause to discharge 
the grievor, but instead had contributed to the aggravation of a frustrating situation and 
was motivated to discharge him because it considered this would be the solution to all 
of its frustrations.   

The employer argued that despite the lack of just cause for the grievor’s termination, 
reinstatement would nonetheless be inappropriate because of the considerations set out 
in DeHavilland8 (a leading case in which damages in lieu of reinstatement was ordered) 
namely:  

1. The refusal of coworkers to work with the grievor. 

2. Lack of trust between the grievor and the employer. 

3. The inability or refusal of the grievor to accept responsibility for any wrongdoing. 

4. The demeanour and attitude of the grievor at the hearing. 

5. Animosity on the part of the grievor toward management or coworkers. 

6. The risk of a ‘poisoned’ atmosphere in the work place. 

The arbitrator noted the Union’s argument that “[v]aluable collective agreement rights 
have been trampled upon.  They should not be subject to expropriation because an 

                                            
7 Ibid at para. 140. 
8 DeHavilland Inc. v. National Automobile, Aerospace, Transportation and General Workers Union of 
Canada, Local 112 (Mayer Grievance), 83 L.A.C. (4th) 157 (ON LA). 
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employer determines that it would be better off without a difficult employee.”9  The 
arbitrator held, however, that in “very exceptional cases” the remedy of damages in lieu 
of reinstatement was a legitimate one and, that if damages in lieu of reinstatement was 
becoming “routine”, as the Union argued, that tendency “should be discouraged.”10  

Despite the exceptional nature of the remedy, the arbitrator determined that this remedy 
was appropriate in the case before him.  Based on the grievor’s evidence, the arbitrator 
found that he still bore considerable animosity against his co-workers and hospital 
management and that these issues had continued to fester throughout the arbitration 
proceeding (which concluded nearly two years after the grievor was terminated).  The 
arbitrator concluded that although the employer caused the grievor’s termination, “it is 
his attitude alone which has precluded a finding that his employment should be 
continued at the Hospital.”11  

It is also important to note that the grievor had, in the course of the arbitration 
proceeding, obtained employment elsewhere at a unionized workplace and was earning 
as much or more than he was at the job from which he had been terminated. 

This decision, once again, points up the problematic situation where an employer has 
violated the collective agreement by discharging an employee without just cause, and 
yet is not required to reinstate the employee.   

In De Havilland, the grievor’s discharge was the culmination of a long string of 
problematic events that the arbitrator felt were going to continue if he were reinstated.  
The grievor in that case was uncooperative in the extreme, very hostile and untrusting 
toward management and his union representatives, and behaved in an almost 
threatening manner toward two of his managers in particular.  In that case, the employer 
had imposed discipline four times, culminating in discharge; the arbitrator upheld all of 
the discipline except the last.   

In contrast, Scarborough Hospital, the grievor had a clean disciplinary record, and all of 
his difficulties stemmed from a specific incident and his perception that management 
had not properly dealt with it.  The “attitude” with which the arbitrator was concerned 
festered and hardened during the time he was out of the workplace after his termination.  
It seems problematic to give so much weight to the attitude the grievor may have 
developed as a result of his unjust termination, while he is out of the workplace, as 
opposed to what may have occurred in the workplace prior to termination.   

Further, it is one thing to refuse reinstatement where there is a long string of just 
discipline and where the corrective goal of progressive discipline is plainly not being 
met.  It is quite another to refuse reinstatement where the grievor has no prior 
disciplinary record at all, and where the difficulties the employer has had with the grievor 
all stem from a specific incident that may never recur. 

                                            
9 Scarborough Hospital, supra at para. 144. 
10 Ibid at para. 145. 
11 Ibid at para. 162. 
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In any event, it seems likely that the fact that the grievor had found other comparable 
employment, in a unionized hospital, at a similar rate of pay, was a significant motivator 
for the arbitrator to deny reinstatement.  The arbitrator awarded approximately nine 
months’ pay and compensation for benefits to the grievor in lieu of reinstatement.  Since 
the grievor had only five years’ service at the time of discharge, an award of close to 
two months’ pay per year of service may appear reasonable.  On the other hand, the 
arbitrator declined to award sufficient damages to fully compensate the grievor for the 
period of time from his termination to the date on which he found alternative 
employment.  If employers are to be discouraged from opting for termination in weak 
cases, in the hopes that reinstatement will nonetheless not be awarded, it seems 
reasonable that a higher damage award would be appropriate.    

As with all cases, this one turns on its particular facts, and reading an arbitrator’s 
decision only reveals part of the dynamics of a particular employee-employer 
relationship – especially after so much evidence and days of hearing.  However, the 
trend toward damages in lieu of reinstatement continues to be a troubling, and is 
especially so in the absence of a lengthy history of unsuccessful progressive discipline 
as appears in other cases where reinstatement is denied. 
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