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Do Not Take Advantage of Terminated Employees, Court Tells 
Employer 
Inna Koldorf 

Final releases, which once guaranteed that legal proceedings brought by employees as 
a result of termination of employment would be stopped in their tracks, are now more 
likely to be set aside as unconscionable following the Superior Court of Justice’s 
decision in Rubin v. Home Depot Canada Inc.1  

In 2011, as a result of internal reorganization, Home Depot Canada Inc. (“Home Depot”) 
terminated the employment of Eric Rubin, a 19-year employee who was 63 years old at 
the time of termination. Mr. Rubin was instructed to attend a meeting with management, 
without a warning as to the reason for the meeting, and at the meeting was advised that 
his employment was terminated effective immediately. Mr. Rubin was offered 28 weeks’ 
pay in lieu of notice and was told that this offer was in excess of his statutory 
entitlement. He was handed a termination letter and was advised that in order to take 
advantage of the offer he would have to sign the attached release. The termination 
letter advised Mr. Rubin that he may have a week to consider the offer before making a 
decision and that he may seek independent legal advice, but this information was not 
repeated to him verbally at the meeting.  

After reviewing the termination letter and discussing with management the option of 
directing some of the payment to his RRSP, Mr. Rubin signed the offer and the release 
at the meeting. He sought legal advice after the meeting and as a result sued for 
wrongful dismissal, claiming that the release was unconscionable and should therefore 
be set aside.  

Justice Lederer referred to and relied on Cain v. Clarica Life Insurance Co. (2005), 263 
D.L.R. (4th) 38 (“Cain”), where at paragraph 32 the Alberta Court of Appeal identified the 
four elements necessary to demonstrate that a release is unconscionable: 

1. The transaction was grossly unfair and improvident; 
2. The victim did not receive independent legal advice or other suitable advice; 

 
 

                                            
1  Rubin v. Home Depot Canada Inc., 2012 ONSC 3053 (CanLII). 
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3. There was an overwhelming imbalance in bargaining power caused by the 

victim’s ignorance of business, illiteracy, ignorance of the language of the 
bargain, blindness, deafness, illness, senility or other disability;  and 

4. The other party knowingly took advantage of this vulnerability.  

Justice Lederer applied the facts of the case to the four elements identified in Cain. With 
respect to the first element, he found that the offer made by Home Depot was grossly 
unfair. Home Depot offered Mr. Rubin 28 weeks (about 6 months) of pay in lieu of 
notice. This offer only provided two additional days of pay to the amount that Mr. Rubin 
was statutorily entitled. Not only did Home Depot fail to advise Mr. Rubin of that fact 
(although it did advise him that the offer was higher than his statutory entitlement), but it 
expected Mr. Rubin to sign a release to receive the two additional days. Furthermore, 
Justice Lederer found that for a 63 year old man who had been employed by the 
employer for 19 years and terminated without cause, an offer of six months was too low 
and offended community standards.   

Justice Lederer also concluded that Mr. Rubin did not receive independent legal advice 
because Home Depot did not verbally advise him at the termination meeting that he 
should obtain legal advice and that he had a week to consider the offer. Although the 
letter provided for a week to sign the release, the language in the letter was so 
ambiguous and misleading that it suggested that Mr. Rubin would not be entitled to any 
funds if he did not sign the release by a particular date rather than advise that he can 
take the week to think about his options.  

With respect to the third element identified in Cain, Justice Lederer found that there was 
an overwhelming imbalance of bargaining power between Home Depot and Mr. Rubin. 
Although there is an inherent imbalance in bargaining power between an employer and 
its employees, in this case Mr. Rubin was not a high level employee, and Home Depot 
took advantage of that by providing him with a misleading, ambiguous letter and 
approaching the termination meeting in a less than professional manner.  

It was the fourth element identified in Cain that solidified Justice Lederer’s decision that 
the release should be set aside. The Court found that Home Depot took advantage of 
Mr. Rubin’s vulnerable state after being advised that his employment was terminated 
effective immediately. Home Depot used ‘presumptive selling’, that is, it structured its 
offer in such a way that it presumed that Mr. Rubin would accept it and sign the release, 
not providing any opportunity to negotiate and not providing a choice not to accept the 
offer. Mr. Rubin was advised that he was being offered more than his statutory 
entitlement (although he was not advised that it was only two days more), he was not 
advised that he had common law rights that extended beyond his statutory entitlement, 
and the termination letter referenced the deadline for signing the release in such a way 
as to suggest that if Mr. Rubin did not sign the release, he would be giving up the 
employer’s offer.  

As a result of these considerations, Justice Lederer concluded that the release was 
unconscionable, set it aside and awarded Mr. Rubin 12 months’ pay in lieu of notice.    
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The results of this case necessitate that employers take the following steps, at a 
minimum, to ensure that releases signed by terminated employees are not set aside in 
future litigation:  

1. The termination letter should be clear and unambiguous, providing the employee 
with a choice to accept the termination package or his or her statutory or 
contractual entitlements. Language that would assume that the employee will 
accept the termination package should be avoided.   
 

2. The termination letter should set out the employee’s statutory or contractual 
entitlements, and clearly set out the additional amount the employer is offering to 
pay above the minimum entitlement in exchange for the release.  
 

3. In light of this case, employers should strongly advise the employee to take some 
time to think about the offer and seek independent legal advice.  
 

4. Employers should offer to contribute a nominal amount toward legal advice (i.e. 
$500). Although this is an extra cost, courts are less likely to strike a release that 
was signed by an employee after he or she received independent legal advice. 
This nominal amount may decrease the cost of future litigation.   
 

Rubin v. Home Depot Canada Inc. raised the standard to which employers are held 
when providing departing employees with a termination package in exchange for a 
release. It will be interesting to see whether this is the new reality for employers, or 
whether other judges may find this decision to be too harsh and loosen the standard in 
future cases.  
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