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Arresting Calls that Go Bump in the Night  
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Arrest calls remain a challenge for counsel: calls in the middle of the night; clients that are in a panic 
or inebriated; and officers who provide little information as to the allegations. It is in this context that 
counsel will be expected to give critical advice in a reasonably short duration. 
 
In writing an article about what I have learned in my first few years of practice, it has become clear 
that my education in law school did not prepare me for the arrest call. Sure, students are taught the 
importance of right to counsel, but a vacuum exists as to how to provide that right. As a starting 
point, I have learned that it goes far beyond, “Say nothing”. The length of the call may become an 
issue as to being able to sufficiently fulfill the right to counsel in its spirit, despite the assertion by the 
majority in R. v. Sinclair2 that three minutes was sufficient time for an arrest call with respect to a 
second-degree murder charge. 
 
The “say nothing” and “do nothing” TV version of advice to arrested person is wholly insufficient. 
Thanks to R. v. Singh3, the police can continue to question despite our client’s repeated refusals to 
respond to that questioning.   
 
The police may use the “Reid” technique to obtain a confession from the client. The technique “is 
solely designed to convince the suspect that he is caught, that the police have overwhelming evidence 
that he is the culprit, and that there is no way that the suspect will be able to convince the interrogator 
or anyone else involved in the Criminal Justice System that he didn't do the crime”4. While this 
technique lives long and prospers in Ontario5, Alberta has found that the technique, when used prior 
to the interrogator personally establishing, “with some reasonable degree of certitude, that this is the 
suspect that committed the crime”,6 “can lead to overwhelmingly oppressive situations that can 

                                                 
1 Lori Anne Thomas,  associate with Lafontaine & Associates  
2 R. v. Sinclair, 2010 SCC 35 (SCC). 
3 R. v. Singh (2007), 225 C.C.C. (3d) 103 (SCC).  
4 R. v. M.J.S., [2000] A.J. 391, at para. 45 (AB PC). 
5 See: R. v. Barges, 2005 CanLII 47766 (ON SC); R. v. L.F., 2006 CanLII 4903 (ON SC); and R. v. Morgan, 2010 ONSC 
3459. 
6 R. v. M.J.S., [2000] A.J. 391, at para. 41 (AB PC). 
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render false confessions and cause innocent people to be wrongfully imprisoned”7, thereby leading to 
a subversion of rights. 8  
 
Apart from statements, there is also a danger that the client may unwittingly provide samples of his 
or her DNA to the police. As such, a person held in custody should be advised, especially where 
DNA may be of issue, not to consume any beverages, eat, have a cigarette, chew gum or use a tissue. 
If possible, the client should discard any items with DNA into a toilet and to flush them safely away. 
Obviously, the client should be advised to not voluntarily provide DNA to the police at any time 
when there is no warrant.  
 
Clients should also be cautioned against providing information on medical issues and filling out 
forms, as their use may not be benign. It is important for the client to realize that discussions with 
other incarcerated people may very well be relayed to the police and used in the criminal 
proceedings. Further, any discussions, aside from those with counsel, within the police station or at 
the jail should be treated as if the police are listening.  
  
A good summary of various topics that counsel should discuss in the arrest call can be found in R. v. 
Ashmore9, at para [49], where the Court detailed the advice provided to the Appellant upon arrest:  
 
 That he had the right to remain silent. (This was repeated two or three times.); 
 That he should not say anything to the police beyond identifying himself; 
 That the police were entitled to ask him all the questions they want, and would do so, but that 

he should repeatedly say he does not want to talk to them; 
 That he should assert his right to silence by using expressions such as:  “I don’t want to talk to 

you”; “I have nothing to say to you”; and “My lawyer told me not to talk to you”. (This was 
repeated two or three times.); 

 That he should not listen to the police as they will exaggerate evidence, misplay evidence, lie 
about what evidence they have, and try to trick him; 

 That the police might put someone in his cell and “bug” his conversations; 
 That he should act on the basis that the police are listening to all his conversations, except 

those with a lawyer; 
 That he should not provide the police with, or consent to the warrantless taking of, any bodily 

samples, such as hair, spit, blood, tissue, or anything from which a DNA sample could be 
obtained; 

 That he should be careful of any waste, such as blowing his nose into a tissue.  Waste should 
either go into the toilet or be kept on his person; 

 That in the event that the police obtain a warrant for a bodily sample, he should say “I am not 
consenting but I will comply with the warrant”; 

                                                 
7 R. v. Chapple, 2012 ABPC 229, at para. 122.  
8 To understand why it is usually not in the client’s best interest to speak to the police watch “Don’t Talk to Cops” Parts 1 
and 2 on YouTube: http://www.youtube.com/watch?v=i8z7NC5sgik and 
http://www.youtube.com/watch?v=08fZQWjDVKE 
 
 
9 R. v. Ashmore, 2011 BCCA 18 (BCCA). 

http://www.youtube.com/watch?v=i8z7NC5sgik
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 That the police were entitled to take his photograph but that he should not participate in any 
line-ups or take any lie detector (polygraph) tests; 

 That the police might ask him to participate in a test as a ruse to get him to talk; 
 That if he wanted to apply for legal aid, then he should do so at the earliest opportunity; 
 That the legal aid office was closed on the weekend but a legal aid lawyer would be available 

to him at the courthouse; and 
 That in a murder case the police have 24 hours to take an accused before a judge or justice of 

the peace, but there is no chance of being released before going to court.  He should speak to 
a legal aid lawyer when he gets to court to start the process of seeking release. 

 
 
The arrest call also provides counsel an opportunity to receive information, not just to give advice. 
Initially, when speaking with the officer, it is advisable to get the officer’s identification and location; 
ask for a detailed explanation of the charges and allegations; determine if there are further possible 
charges pending; get the time of the arrest; and ask for the plan of release. All this information can be 
used to explain to your client what the charges are and advise on the possible outcomes after the 
conclusion of your call.  
 
If you are advised that your client will be held for a show cause hearing, you can use your call to get 
contact information for family members and/or sureties. If you will not be retained for the bail 
hearing, counsel should explain the existence of Legal Aid and the assistance of Duty Counsel.  
 
As you can see, three minutes may not cut the surface when providing legal advice to a person under 
arrest. The arrest call is not only the first opportunity to provide rights to counsel, but also an 
opportunity to obtain information that counsel requires in the initial stages of the criminal 
proceeding. 
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