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Since the Supreme Court of Canada’s decision in Seidel v. TELUS Communications Inc.

1
 (“Seidel”) there 

has been a heightened debate in Canada about the appropriate way to adjudicate statutory rights. The 

issue is whether Canadian courts should take a more cautious approach and ensure that statutory rights are 

adjudicated by courts – and by class actions where appropriate – as opposed to arbitration, even when the 

parties have concluded an arbitration agreement.  

 

Seidel concerned the enforceability of an arbitration clause in a consumer contract in which the consumer 

tried to certify her claim as a class action in the Supreme Court of British Columbia.  

 

Based on the Supreme Court of Canada’s prior decisions, including Desputeaux,
2
 Dell,

3
 Rogers

4
 and 

Bisaillon,
5
 Canadian courts have demonstrated a strong propensity of holding parties to their arbitration 

agreements even for statutory claims. However, in Seidel, a narrow majority (5-4) ruled that, despite the 

absence of express statutory language, claims made under section 172 of British Columbia’s Business 

Practices and Consumer Protection Act (“BPCPA”)
6
 – which provides for a public interest remedy – are 

not arbitrable because the B.C. legislature precluded them from arbitration.  

 

According to some commentators, the decision in Seidel has “muddied the waters”
7
 and represents “a 

philosophical shift in Canadian arbitration law … that, when faced with an ambiguity in statutory 

provisions or precedents bearing on an arbitration law issue, Canadian courts can no longer be safely 

expected to prefer the pro-arbitration solution”
8
.  

 

A recent Federal Court of Canada decision should temper these concerns and serve as an example for 

applying Seidel to the relationship between class actions and arbitration in a different statutory context.   

 

In Murphy v. Compagnie Amway Canada,
9
 the Honourable Mr. Justice Boivin concluded that claims 

alleging breaches of the Competition Act
10

 are arbitrable and that the Federal Court does not have the 
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jurisdiction to hear a motion to certify an action as a class action in the face of an arbitration agreement 

and related class action waiver.  

 

The Dispute  

In 2009, an Independent Business Owner (IBO) who distributed Amway’s home, personal care, beauty 

and health products, initiated a proposed class action against Amway. The plaintiff alleged that Amway’s 

business model and distribution system violated the Competition Act and claimed $15,000 in damages 

under Section 36 of the Act. 

 

Amway markets its products to consumers through a multi-level marketing plan that consists of a large 

network of IBOs. Amway supplies its products to its IBOs who are also encouraged to recruit other IBOs 

resulting in multiple layers of distributors. In turn, IBO recruiters receive a percentage of the sales made 

by their recruited IBOs.  

 

As part of the registration process to become an IBO, the individuals must sign a Registration Agreement 

in which they agree to be bound by Amway’s IBO Compensation Plan and Rules of Conduct. The 

Registration Agreement includes a clause entitled “Agreement to Arbitrate” under which the parties agree 

to submit any possible claim to arbitration to be governed by the Ontario Arbitration Act, 1991.
11

 

 

The Rules of Conduct also make reference to arbitration as a means of dispute resolution; provide that 

any claim over $1,000 is subject to a class action waiver; and that class actions are not arbitrable under 

any circumstances. The Rules also state that the class action waiver is enforceable where permitted by law 

but will have no effect if class action waivers are prohibited in the relevant jurisdiction.  

 

Analysis 

Both parties relied on the Supreme Court’s reasoning in Seidel in support of their positions.  

 

Justice Boivin acknowledged the end result of Seidel – that the particular class proceeding in that case 

should proceed regardless of the arbitration agreement between the parties. Justice Boivin then referred to 

the “long string of Supreme Court of Canada decisions which have contributed to confirming Canada’s 

status as an ‘arbitration-friendly’ jurisdiction”, and found that “[t]hese cases – and the Seidel case does 

not take exception to this – all illustrate that arbitration agreements must be enforced by courts absent 

specific legislative language to the contrary.”
12

  

 

Justice Boivin also reiterated the nature of class proceedings as a procedural vehicle to facilitate access to 

justice for citizens. Nonetheless, Justice Boivin held that, as a procedural vehicle, a class proceeding 

“neither modifies nor creates substantive rights”
13

 and “cannot serve as a means of circumventing an 

agreement to arbitrate.”
14

 

 

Competition Act does not create public order regime that excludes arbitration 

Despite the lack of clear legislative language, the plaintiff argued that the intent to prohibit class action 

waivers could be found in the Competition Act. According to the plaintiff, the class action waiver 

contained in the Amway Rules of Conduct should not be upheld because it would be contrary to the 

purposes of the Competition Act “which creates a regime of public order that governs the conduct of 

companies in Canada and that aims to prevent anti-competitive practices.”
15
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To support its position, the plaintiff relied on section 36 of the Competition Act, which identifies the 

Federal Court as a court of competent jurisdiction. The plaintiff argued that an analogy can be drawn 

between the objectives of the Competition Act and its section 36 and section 172 of the BCPCA. 

 

Justice Boivin dismissed this analogy holding that, unlike section 172 of the BCPCA, section 36 of the 

Competition Act does not provide for injunctive relief or for a public interest remedy through third party 

claims. Moreover, Justice Boivin made the important observation and determination that the Competition 

Act does not contain a similar provision to section 3 of the BCPCA, which provides that “Any waiver or 

release by a person of the person’s rights, benefits or protections under this Act is void except to the 

extent that the waiver or release is expressly permitted by the Act.” That was an important determination 

because fundamental to the majority’s reasoning in Seidel was that the arbitration clause constituted a 

prohibited waiver or release of certain rights and benefits that Seidel had under the BCPCA, namely the 

ability to seek injunctive and declaratory relief that would bind third parties.  

 

Accordingly, Justice Boivin found that there was no basis to draw parallels with Seidel.  

 

Furthermore, in dealing with section 36’s conferral of jurisdiction on the Federal Court for the recovery of 

damages, Justice Boivin relied on the Supreme Court’s finding in Desputeaux. In that case, the Supreme 

Court dealt with a similar provision under the Copyright Act,
16

 and held that such a provision merely 

identifies the Federal Court as a court of competent jurisdiction to hear such claims, but does not do so to 

the exclusion of arbitration.
17

 

 

Does Amway have application beyond the Competition Act?  

Justice Boivin’s decision in Amway is clear that no-class action arbitration agreements are not precluded 

by the Competition Act and confirms that “class actions waivers are allowed and may be enforced unless 

prohibited by the legislator”.
18

  

 

It remains to be seen, however, whether Justice Boivin’s decision will have a broader significance with 

regard to the relationship between class actions and arbitrations and the general application of the 

Supreme Court’s decision in Seidel.  

 

Notwithstanding Justice Boivin’s application of Seidel, some may argue that he over-emphasized the 

Supreme Court’s ruling.  

 

A major critique of the majority’s reasoning in Seidel is that the Supreme Court read the exclusion of no-

class action arbitration agreements into a statutory public interest provision by using a broad approach to 

legislative intent. The majority used language including: “absent legislative intent”, “the legislative intent 

thereby manifested should be respected by the court”, and “Dell and Rogers Wireless stand, as did 

Desputeaux, for the enforcement of arbitration clauses absent legislative language to the contrary.”
19

 

 

Justice Boivin seems to have taken a narrow approach to legislative intent, demonstrated in his use of 

language that “arbitration agreements must be enforced by the courts absent specific legislative language 

to the contrary” and “the Court finds that, absent clear legislative language prohibiting class action 

waivers, it must give effect to the parties’ agreement to arbitrate.”
 20

  

 

Some may argue that the language of Justice Boivin more closely resembles the language of the minority 

in Seidel. The minority disagreed that the BCPCA “manifests explicit legislative intent to foreclose the 

use of arbitration”, that in British Columbia, “no such explicit language direction has been enacted, and 
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consumer disputes may be resolved by way of arbitration” and “endorse[d] the view that a clear statement 

of legislative intent is necessary for a court to conclude that a particular category of disputes cannot be 

submitted to arbitration.”
21

 

 

Yet, it is significant that Justice Boivin’s reasoning is founded on his important observation and 

determination, described above, that the Competition Act does not contain a similar provision to the 

BCPCA that renders void “Any waiver or release by a person of the person’s rights, benefits or 

protections under this Act …” The majority in Seidel held that the arbitration clause constituted a 

prohibited waiver or release of certain rights and benefits that Seidel had under the BCPCA, in particular 

the ability to seek injunctive and declaratory relief that would bind third parties. For the majority, the 

British Columbia’s legislature’s intent seemed to have been sufficiently clear and explicit.   

 

Accordingly, notwithstanding Justice Boivin’s decision, it seems likely that Canadian courts will continue 

to wrestle statute-by-statute with the meaning of Seidel and the relationship between class actions and 

arbitrations.  

 

*Barry Leon & John Siwiec, Perley-Robertson Hill & McDougall LLP, Ottawa 
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