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Secured Lending In Canada: How to Enhance Lender Priority over Pension 
Deficiencies Post Indalex 

Practical Tips for Existing Loans, New Loans, and Secondary Debt Trading 

Chris Besant, Frank Spizzirri, Lydia Salvi, Shaheen Karolia    

On February 1, 2013, the Supreme Court of Canada released the long-anticipated decision in Re Indalex 
[2013] SCC 61.  The most significant aspect of the decision for lending and pensioner stakeholders is that 
a majority of a divided Supreme Court of Canada agreed with the Ontario Court of Appeal's expansion of 
the scope of the deemed trust under section 57(4) of the Pension Benefit Act (Ontario) (PBA) to include, 
upon a wind-up of a defined benefit pension plan, a deemed trust in favour of plan beneficiaries in an 
amount equal to all current service contributions plus any deficiency liability (occurs where there are 
insufficient assets to cover the value of the pension benefits) including those liabilities triggered by the 
wind-up itself.  Wind-up deficiency liabilities can be large. 

How does this impact a secured lender?  By virtue of the Personal Property Security Act (Ontario) 
(PPSA), PBA deemed trust claimants have a priority over a lender's security interest in the "accounts" and 
"inventory" of a borrower.  Indalex does not change this priority rule, but increases the scope of the 
potential quantum of the  priority. 

Existing secured lenders may now find themselves at risk of being subordinated to a significant pension 
deficiency if a wind-up were to occur; and, new or prospective lenders may find it difficult to assess and 
price risk where it is unclear what, if any, pension deficiency risk there may be going forward (given the 
fact that it is impossible to precisely quantify until wind-up).  

Summary of the Decision 

1. The Supreme Court of Canada overturned the Ontario Court of Appeal's finding and affirmed the 
super-priority of the security granted to a debtor-in-possession (DIP) lender over the section 57(4) PBA 
deemed trust, where the debtor company sought protection under the Companies’ Creditors Arrangement 
Act (CCAA).  

2. The Supreme Court of Canada affirmed the Ontario Court of Appeal’s finding that, on the wind-up of 
a defined benefit pension plan, the PBA provides a deemed trust not only for current service plan 
contributions that are due and payable, but also for any funding deficiencies that crystallize on the wind-
up. 

                                                 
1 Sun Indalex Finance, LLC v. United Steelworkers, 2013 SCC 6 
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3. The Supreme Court of Canada affirmed the Ontario Court of Appeal's findings that Indalex's business 
interests as a corporation had come into conflict with its fiduciary duties to the pension plan beneficiaries. 
However, the Supreme Court of Canada overturned the Ontario Court of Appeal by concluding that it was 
not appropriate to impose a constructive trust for Indalex's breach of its fiduciary duties since there was 
no identifiable asset that was directly related to the breach.   

Practical tips 

1.  Defined Benefits Pension Plans and Wind-up Only 

Lenders will want to review their current portfolios to assess what percentage of credit has already been 
extended to companies with defined benefit pension plans and what future credit, if any, should be 
extended.  

2. Pension Due Diligence 

Prospective lenders will have to review and revise their due diligence process to include a more detailed 
review of the plan and the risks associated with a potential deficiency priority.   This should include a 
detailed review of the pension plan, its current funded status on a solvency basis, the reasonableness of 
the assumptions that underlie the plan, the company’s future abilities to fund the plan in good times and 
bad.  Past actuarial valuations should be reviewed and updated, if possible.    At the end of the day, the 
amount of the deficiency will not be known until the wind-up process is underway as it can depend on 
elections made by employees, and changes over time. 

3. Increased Borrower Cost of Financing 

Lenders may need to offset some of the uncertainty resulting from the Indalex decision by increasing the 
borrower's cost of borrowing through increased fees and interest rates. 

4. Specific Loan Covenants 

Loan documents will need specific pension related covenants.  Negative borrower covenants will include 
that the borrower shall not be able to make plan amendments which increase the employer liability under 
the plan, wind-up or create new defined benefit pension plans without the prior written consent of the 
lender.  Positive covenants of the borrower will include providing the lender with notice of any defaults in 
a borrower's defined benefit pension plan or plans or notices from regulators (e.g. Financial Services 
Commission of Ontario) that could lead to the wind-up of the plan.  Events of default should include any 
steps taken by the employer or regulator to wind-up the plan and remedies upon an event of default will 
include the ability of the lender to appoint a new pension plan sponsor and administrator (as the Supreme 
Court of Canada did not completely shut the door on a constructive trust argument being raised in a future 
case). 

5. Pension Related Reporting 

In addition to the usual financial reporting, borrowers will need to provide lenders with pension related 
reporting including updates of actuarial valuations. 
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6. Assurances from Borrower Board/Officers 

A lender that obtains a board seat or observer status, will need to review information presented at 
meetings to monitor the pension plan situation.  Officer's certificates can be requested on a regular basis 
confirming that normal and special pension plan payments have been made by the borrower in accordance 
with the most recent actuarial valuation report and that, to the best of their knowledge, no deficiency 
liabilities exist.   

7. Additional Collateral 

A prospective lender will have to consider other potential sources of collateral and recovery such as third 
party secured guarantees.  Where possible, a prospective lender should lend to companies only where the 
value of their collateral without "accounts" and "inventory" more than adequately secures the credit 
facility.    

8 Insolvency - Concessions from Pension Plan Beneficiaries and Unions. 

The Supreme Court of Canada held that the PBA and PPSA priorities continue to apply in CCAA 
proceedings, subject to the doctrine of federal paramountcy.  However, as its price for its support for a 
restructuring, a lender may be in a good position to seek to negotiate an arrangement with the borrower, 
union and beneficiaries that sees a lender's risk to a wind-up deficiency eliminated, reduced or capped 
and/or the deemed trust subordinated. 

9. Bankruptcy 

In a bankruptcy/liquidation the PBA deemed trust is defeated and will rank behind secured creditors.  
Hence, with respect to existing lenders, one option will be to seek to issue a bankruptcy application in the 
appropriate circumstances.  This may be a bargaining chip to encourage pensioners, unions and the 
borrower to the table to negotiate to eliminate, reduce or cap the wind-up deficiency and/or have the 
deemed trust subordinated. 

Main facts of Indalex 

Indalex Limited was the sponsor and administrator of two underfunded defined benefit pension plans – 
one for salaried employees and one for executives. The salaried plan was in the process of being wound 
up. The executive plan had been closed but not wound up. Indalex commenced restructuring proceedings 
under the CCAA on April 3, 2009. At the time of the CCAA filing, the combined total pension shortfall 
under the plans was $6.75 million. As is common in CCAA proceedings, Indalex sought and obtained 
DIP financing to cover its costs during the CCAA proceedings. The loan was secured by a court ordered 
super-priority charge over Indalex’s assets ranking in priority to all other security interests, trusts, liens, 
charges and encumbrances, statutory or otherwise. Indalex’s obligations under the DIP loan were 
guaranteed by its US parent.  

On July 20, 2009, Indalex sought court approval to sell its assets on a going concern basis. At the hearing, 
representatives of the beneficiaries of the salaried and executive plans sought and obtained an  
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order requiring the Monitor to retain $6.75 million of the sale proceeds in reserve (the approximate 
amount of the pension deficiencies), pending further order of the Court.  

On closing, the remaining proceeds of sale were insufficient to repay the DIP lender, and Indalex's US 
parent paid the balance owing to the DIP lender pursuant to its obligations under the guarantee. The US 
parent took the position that it was entitled to the reserve as it was subrogated to the position of the DIP 
lender under the super-priority charge. The representatives of the pension plan beneficiaries took the 
position that the beneficiaries were entitled to the reserve based on deemed trust provisions of the PBA. 
The Ontario Superior Court found the deemed trust did not apply to the wind-up deficiencies.  

In a controversial decision (as it effectively overturned what was at the time the prevailing view regarding 
PBA deemed trusts in the context of an insolvency proceeding), the Court of Appeal held that: (i) there 
was a deemed trust as imposed by the PBA over the full amount of any funding deficiency that exists 
when a pension plan is wound up – not just in respect of amounts that the plan sponsor had failed to 
contribute as required; (ii) the deemed trust ranked ahead of the security granted in favour of the DIP 
lenders as the Court of Appeal found that since the issue of “paramountcy” between the PBA remedy and 
the super-priority charge granted pursuant to the CCAA had not been addressed by the CCAA Court 
when it granted the priority, it could not trump the priority accorded to the deemed trust under provincial 
legislation; and (iii), the beneficiaries of the executive plan (who were not otherwise entitled to the 
benefits of the deemed trust provisions as that plan was not being wound up) were also entitled to the 
reserve in priority to the US parent, by way of the imposition of a constructive trust on the reserve in their 
favour, after finding that Indalex had been in breach of its fiduciary duties as employer/administrator 
under the pension plans.  
 

Supreme Court of Canada Decision 

The Supreme Court of Canada's analysis was broken into three parts: (1) whether the wind-up 
deficiencies were included in the statutory deemed trust under the PBA; (2) whether the deemed trust, if 
any, ranks in priority to the court-ordered super priority DIP lending charge; and (3) whether any 
breaches of fiduciary duties by Indalex as the company and pension plan administrator should result in a 
constructive trust in the amount of the pension deficiencies. 

Statutory Deemed Trust 

In a 4-3 split decision, the Supreme Court of Canada upheld the Ontario Court of Appeal decision with 
respect to the salaried plan, that Indalex was deemed to hold in trust the amount necessary to satisfy the 
wind-up deficiency (in addition to normal cost amounts). The Supreme Court of Canada held that there 
was no deemed trust for the executive plan because that plan had not been wound up at the relevant time.  

Priority as between court ordered DIP charge and Deemed Trust 

In a 7-0, unanimous decision, the Supreme Court of Canada overturned the Court of Appeal which had 
granted priority to deemed trusts created under the PBA over that of a DIP priority charge.  The Supreme 
Court of Canada confirmed that the DIP lender was entitled to the super-priority charge granted by the 
CCAA judge and ranked ahead over a deemed trust created under the PBA.   
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The Supreme Court of Canada considered the doctrine of paramountcy, which elevates federal legislation 
over provincial statute to the extent the two conflict, and upheld the super-priority of a DIP lender. The 
Supreme Court of Canada confirmed that paramountcy continues to operate as a matter of law, even 
where it is not raised at an initial proceeding. 

Constructive Trust as a Remedy for Breach of Fiduciary Duties 

In a 5-2 decision, the Supreme Court of Canada held that fiduciary duties exist when an employer also 
takes on the role of pension plan administrator. In a CCAA restructuring, a conflict of interest occurs 
when there is a substantial risk that the employer-administrator's fiduciary duties owed to the plan 
beneficiaries would be materially and adversely affected by the employer-administrator's duties to the 
corporation.   

While the Supreme Court of Canada held that Indalex was in breach of its fiduciary duties by not 
appropriately dealing with the conflict of interest, it found that imposing a constructive trust was not the 
appropriate remedy.  Rather, imposing a constructive trust would only be appropriate where a 
wrongdoer's acts give rise to an identifiable asset that is directly related to a wrong or that can be traced to 
such property.  

The dismissal of the constructive trust imposed by the Court of Appeal in connection with the executive 
plan was not surprising.  The remedy though arguably well-meaning from the standpoint of protecting 
pensioners, was not in line with the prevailing constructive trust law.   

As well, the Supreme Court of Canada's position regarding the inherent conflict where the debtor is also 
the plan administrator, should not have come as a surprise but did modify the “two hats” doctrine which 
pension law practitioners previously understood and permit an employer-administrator to separate its two 
roles and act solely in the capacity of either the employer, or the administrator.  The result will require the 
debtors to take more care when making decisions that may negatively affect pensioners (along with 
everyone else) in the context of an insolvency and to consider sooner retaining a third party to act as plan 
administrator and/or appointing representative counsel.  

 

Chris Besant, Frank Spizzirri, Lydia Salvi, Shaheen Karolia, Baker & McKenzie LLP, Toronto 
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