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Introduction 
We are pleased to provide you with our submissions of suggested reforms to the Personal 

Property Security Act R.S.O. 1990, c.P.10 (ñPPSAò) and the Repair and Storage Liens Act 

R.S.O. 1990, c.R.25 (ñRSLAò) on behalf of the Ontario Bar Association (ñOBAò).   

The OBA represents close to 18,000 lawyers from a broad range of sectors, including those 

working in private practice, government, non-governmental organizations and in-house counsel.  

Our members have, over the years, analyzed and provided comments to the Ontario government 

on numerous legislation and policy initiatives. 

Our Business Section has about 1,719 members representing various stakeholders.  The Personal 

Property Security Law (ñPPSLò) Committee has for some 30 years provided its 

recommendations to the Ontario government on ways to harmonize and modernize the PPSA and 

RSLA to the comparable legislation in other jurisdictions and developments in the law.   This 

paper provides six more such recommendations. 

We would be pleased to discuss any of our comments with your team. 

Definition of ñpersonò 
The word ñpersonò is used (among other places) in the definition of ñdebtorò in the PPSA.  

ñPersonò is not defined in either the PPSA or the RSLA, so the definition in the Legislation Act, 

2006 (Ontario) would apply.  Section 87 of the Legislation Act, 2006 (Ontario) provides that: 

ñpersonò includes a corporation; 

That definition does not explicitly address all types of persons who could create security interests 

or be entitled to a lien.  Therefore, we recommend that the word ñpersonò be more broadly 

defined in the PPSA and the RSLA. 

The definition of ñpersonò appearing in the Securities Transfer Act, 2006 (Ontario) would 

suffice: 

ñpersonò means an individual, including an individual in his or her capacity as trustee, 

executor, administrator or other representative, a sole proprietorship, a partnership, an 

unincorporated association, an unincorporated syndicate, an unincorporated organization, 

a trust, including a business trust, a corporation, a government or agency of a government 
or any other legal or commercial entity; 

Repeal of Caution Filings 
When Ontario was the first jurisdiction to create a Personal Property Security Act (ñPPSAò) in 

the 1970s, it made sense to have a ñcaution filingò box on the financing statement to indicate to 

the searching public that registrations or rights might also exist in other jurisdictions.  Now all 
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provinces and territories have like statutes, including Quebec, jurisdiction-wide electronic 

registry systems, remote searching of these data bases across Canada, comparable rules on 

reperfection of a security interest in a new jurisdiction if the debtor or the collateral moves, and 

virtually identical conflict of law rules, pointing the searcher to the correct jurisdiction to search 

for secured transaction registrations. 

The requirement to especially mark a financing statement for ñcaution filingsò in Ontario is out 

of step with the other jurisdictionsô registration requirements.  For harmonization and 

modernization, we recommend that the Ministerial Order passed pursuant to the PPSA be 

changed to: 

(a) delete section 15(a) regarding amendments where a registration should, or should 

not, have indicated a ñcaution filingò; and 

(b) amending section 4 regarding collateral brought into Ontario, by deleting, ñshall 

be designated as a caution filing andò, so that the balance of the existing section 
reads as follows: 

A financing statement that is tendered for registration with respect to the 

following matters shall set out the information required by section 3 except that 
the date of birth of a natural person need not be set out: 

1. Collateral that is intended to be brought into Ontario and that is subject 

to a security interest in another jurisdiction. 

2. Collateral that is brought into Ontario and that is subject to a security 

interest in another jurisdiction at the time that it is brought into Ontario. 

3. Goods that are brought into Ontario and that are subject to the sellerôs 

right to revendication or to resume possession of the goods. 

As an additional point, note the recent decision In the Matter of the Proposal of Dackôs Shoes 

Limited, (2009) (April 16, 2009; Wilton-Sigel, J) (Ont. S.C.J.) where a landlord took GSA type 

security over all assets of the tenant, wherever located, for all of the tenantôs obligations in the 

lease.  The landlord put an X in its PPSA registration indicating a ñcaution filingò was 

applicable, as well as putting an X in the applicable collateral claimed boxes. 

The issue was whether the landlord was a secured creditor in the tenantôs [Dackôs Shoes] 

proposal, and was the indication of a ñcaution filingò an error causing imperfection or capping 

the collateral claimed to those items applicable to only a caution filing as listed in section 4. 

The Court held the scope of the security language did cover all assets of the tenant, ñwherever 

situateò as stated in the lease and that the caution filing reference is only in the regulations and 

not in the PPSA itself.  The Court rejected the argument of the debtor that the X in the caution 

filing box on the financing statement limited the collateral to only that collateral which would be 

included in the 3 sets of circumstances where a caution filing is to be used. 
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The Court further held it would be: 

(i) illogical to require 2 registrations by the secured for one agreement:  one for the 

3 caution filing circumstances, and one for the Ontario located collateral; and 

(ii) if this caution filing was done in error, it was not an error that would mislead the 

searching public. 

Repeal of 5 year cap on ñconsumer goodsò registrations 
[This PPSA recommendation was prepared for the April 2009 in person presentations by the 

OBA on a number of statutes to Ontario representatives in anticipation of the next good 

government bill, and not taken up in Bill 68.   Two other PPSA recommendations made at that 

presentation were made part of Bill 68.   A copy of these 2009 submissions are included in 

Schedule A attached.] 

Ontario is the only PPSA jurisdiction that limits the registration length for a security agreement, 

which includes consumer goods as collateral, to five years. 

This five year cap is found in section 51(5) for PPSA registrations and section 54(2) for filings of 

fixtures notices on title with respect to consumer goods attached to real property.  The 

companion sections that deal with the filing of renewals on these capped registrations are found 

in sections 51(6) and 54(3).  There are also sections 3(4) and 5(2) in the Ministerial Order in 

dealing with the length of an initial registration and a renewal registration. 

This five year registration cap causes parties who lease or finance consumer goods for periods 

longer than five years to have to track PPSA expiration dates and to file a renewal in time to 

ensure no loss of perfection or priority.  The lender or lessor also then has two sets of verification 

statements to send to the consumer, one for the initial filing and one for the renewal.  This is all 

added overhead expense to set up and run these systems for those who lend and lease to Ontario 

consumers under these extended time periods, or for more expensive goods, such as motor 

vehicles, motor homes and pleasure craft and vessels.  For example, one now often sees 

advertisements for the time purchase of motor vehicles stating:  ñzero percent financing for 72 

monthsò. 

This cap also delays the full payment of the registration fees to the Crown by reason of 

mandating two payments, with one now and one later upon renewal: a delay of income to the 

Crown and another added expense to the secured party who has to arrange two payments. 

The consumer is not jeopardized by this repeal.  The consumer is already protected by section 57 

which requires the secured party to file a discharge within 30 days of the consumer satisfying his 

or her obligations secured by the consumer goods, failing which the secured party is liable to pay 

the consumer $500.  Hence, if the consumer pays the debt in full or terminates the lease, before 

the end of time period of the registration, whether for five years or more, the secured party must 

promptly file the discharge.  There are further remedies in section 56 for any debtor, where the 

secured party fails to discharge when a discharge is being sought by the debtor. 
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Errors in PPSA Financing Statements and RSLA Claims for 

Lien 

Executive Summary: 

Courts in the various provinces have divided over the case where a secured party taking a 

security interest in a motor vehicle misstates the debtorôs name in the financing statement 

but correctly states the Vehicle Identification Number. Some courts have taken the view 
that the incorrect debtor name is a seriously misleading error which invalidates the 

financing statement even though a search in the registerôs serial number index would still 

retrieve the entry. Other courts have concluded that the correctly stated VIN cures the 
debtor name error (e.g., Re Lambert (1994) 20 OR (3d) 108 (OCA). Some provinces have 

legislated to remove the uncertainty by providing, contrary to Re Lambert, that a 

correctly stated VIN does not cure a debtor name error. 

We believe that Re Lambert is correct as a matter of policy. In this paper, we explain why 

and we recommend the enactment of a new provision in the PPSA which would, in 

effect, codify the decision and remove uncertainty. Our proposed version would also deal 

with the reverse case, where the debtorôs name is correctly stated in the financing 
statement, but there is a VIN error. In this case, again following Re Lambert, we 

recommend that the correct statement of the debtorôs name should not cure the VIN error. 

To further facilitate registrations and register searches, we recommend clarification of the 
rules governing identification of an individual debtorôs name for registration and search 

purposes. Our proposed reforms in this connection are based on provisions that are 

already in force in the other provinces. On this matter, and also the matters referred to 
above, we recommend corresponding amendments to the RSLA. 

The following is a summary of our recommendations: 

(1)  PPSA s.46(4) should be amended to make it clear that if the collateral is or 

includes a motor vehicle: 

(a) if the motor vehicle is held by the debtor as consumer goods, a debtorôs 

name error in the financing statement is not a materially misleading error 

provided that the financing statement correctly states the VIN; and 

(b) if the motor vehicle is held by the debtor as consumer goods,  a VIN 

error in the financing statement is a materially misleading error even 

though the financing statement correctly states the debtorôs name. 

(2)  Ontario should adopt rules, similar to those in the other provinces, for 
determining the debtorôs correct name for registration and search purposes. 

(3)  Corresponding reforms should be made in the RSLA context. 

Introduction 

This submission deals with four matters: 
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Does the PPSA require amendment to address the issue raised in Re Lambert (See Parts 2 

and 3, below). 

If so, what form should the new provision take? (see Part 4, below). 

Should there be a statutory test in Ontario to assist in determining the debtorôs correct 

name for PPSA registration and search purposes? (See Part 5, below). 

Does the RSLA require similar amendments? (See Part 6, below). 

The Re Lambert Issue 

Section 46(4) of the Ontario PPSA provides that an error invalidates a financing statement if ña 

reasonable person is likely to be misled materiallyò. There is a comparable provision 

in the non-Ontario PPSAs. The provision is significant because if the financing 

statement is invalid, the security interest will be unperfected unless the secured party 

corrects the error or can rely on an alternative method of perfection. Broadly 

speaking, an error is potentially misleading if the consequence is to make the security 

interest unsearchable. For example, under Ontarioôs exact match data retrieval 

system, any error in the debtorôs name is potentially misleading because a search 

under the debtorôs correct name will not disclose the secured partyôs interest. In the 

non-Ontario provinces, which have adopted a similar match system, an error will 

invalidate the financing statement if it prevents a search from disclosing the security 

interest at all or in a form reasonable searchers are likely to recognize. 

If the collateral comprises serial-numbered goods ï a car, a truck or the like ï all jurisdictions 

provide for registration against both the debtorôs name and also the serial number or 

vehicle identification number (ñVINò). The serial number is mandatory for consumer 

goods but optional for equipment and inventory subject to the qualification that, if the 

collateral is equipment, the security interest will be vulnerable to certain third party 

claims if the financing statement does not include the serial number. Assume the 

secured party correctly discloses the debtorôs name on the financing statement, but 

gets the VIN wrong. Does the VIN error invalidate the financing statement or does 

the correctly stated debtorôs name cure the VIN error? The cases establish that if the 

collateral is consumer goods, the error invalidates the financing statement. Some 

courts have held that this is because it is not reasonable to expect a searcher to 

conduct a search in both the debtorôs name index and the serial number index and a 

searcher who searches only in the debtorôs name index is unlikely to discover the 

security interest: Re Kelln (Trustee of) v. Strasbourg Credit Union Ltd [1992] 3 

WWR 310 (Sask CA); Case Power & Equipment v. 366551 Alberta Inc. (Receiver of) 

(1994) 23 Alta LR (3d) 361 (Alta CA); GMAC Leaseco Ltd v. Moncton Motor Home 

& Sales Inc. (Trustee of) [2003] NBJ No. 140 (NBCA). Other courts have held that a 

reasonable searcher would conduct both kinds of search but, even allowing for this, 

the VIN error is still potentially misleading because it means that the searcher will be 

unable to discover any security interest a prior owner may have created: the debtorôs 

name search will not retrieve the entry because the entry is indexed against the prior 
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ownerôs name, not the debtorôs and the serial number search will not retrieve the 

entry, given the VIN error: Re Lambert (1994) 7 PPSAC (2d) 240 (OCA); Gold Key 

Pontiac Buick (1984) Ltd v. 464750 BC Ltd (Trustee of) (2000) 2 PPSAC (3d) 206 

(BCCA). 

Now assume the secured party correctly discloses the VIN on the financing statement, but gets 

the debtorôs name wrong. Does the error invalidate the financing statement? The 

provincial courts have split on this question. Some courts take the view that it is not 

reasonable to expect a searcher to conduct both kinds of search and, since a search 

against the debtorôs name is unlikely to disclose the security interest, the error is an 

invalidating one: Re Kelln (Trustee of) v. Strasbourg Credit Union Ltd [1992] 3 

WWR 310 (Sask CA); Case Power & Equipment v. 366551 Alberta Inc. (Receiver of) 

(1994) 23 Alta LR (3d) 361 (Alta CA); GMAC Leaseco Ltd v. Moncton Motor Home 

& Sales Inc. (Trustee of)  [2003] NBJ No. 140 (NBCA). Other courts take the view 

that a reasonable searcher would conduct both kinds of search and, since a serial 

number search would disclose the security interest, the debtorôs name error does not 

invalidate the financing statement: Re Lambert (1994) 7 PPSAC (2d) 240 (OCA); 

Gold Key Pontiac Buick (1984) Ltd v. 464750 BC Ltd (Trustee of) (2000) 2 PPSAC 

(3d) 206 (BCCA). 

The Case For Statutory Reform 

To settle the issue, the PPSL Committee recommended in its 1993 PPSA and RSLA Submission 

the enactment of a new PPSA, s.46(8) stating specifically that in this second case,  the 

debtorôs name error does not invalidate the financing statement. (The 1993 

submission was reproduced as an Appendix to the 1998 Submission). The proposed 

provision reads as follows: 

ñWhere the collateral is or includes a motor vehicle, as defined in the regulations, and 
the vehicle identification number of the motor vehicle is set out in the designated 

place on a registered financing statement or financing change statement, as required 

by the regulations, but the name set out as the name of the debtor is not the name of 
the debtor as required by the regulations, or if the debtor is a natural person, the date 

of birth set out as the date of birth is not the date of birth of the debtor as required by 

the regulations, such error in the name or date of birth of the debtor shall be deemed 
to not be likely to mislead materially a reasonable person with respect to the security 

interest in such motor vehicleò. 

The 1993 submission predated Lambert but a provision along these lines, if enacted 

now, would effectively codify the decision. 

The other provinces have already enacted a statutory rule, but taking the opposite tack from the 

PPSL Committeeôs recommendation; the rule is that a registration is invalid if there is 

a seriously misleading error in either the debtorôs name or, in the case of consumer 

goods, the serial number. Section 43(7) of the Saskatchewan PPSA is representative. 

It provides as follows: 
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ñ.  .  .  where one or more debtors are required to be disclosed in a financing 

statement or where collateral is consumer goods of a kind that are prescribed as serial 
numbered goods, and there is a seriously misleading defect, irregularity, omission or 

error in:  

(a) the disclosure of the name of any of the debtors, other than a debtor who 

does not own or have rights in the collateral described in the financing 
statement; or  

(b) the serial number of the collateral;  

the registration is invalid.ò 

This provision effectively codifies the Kelln line of cases. 

Having regard to the division of opinion in the case law from province to province as to the 

appropriate rule, we agree with the Committeeôs 1993 submission that a legislative 

solution is required. The next question is whether, in the interests of harmonization, 

Ontario should enact a provision along the same lines as Saskatchewan PPSA, 

s.43(7), or whether it should adopt the provision recommended in the Committeeôs 

1993 submission. 

The Form Of The New Provision 

Lambert has been the subject of criticism in the academic literature (Wood, ñRegistration Errors 

Under the PPSA: Lambert (Re)ò (1994-1995) 24 CBLJ 44; Denomme, ñSearch Again? Names, 

Numbers and Reasonable Personsò (2001) 17 BFLR 1), and these criticisms were endorsed by 

the New Brunswick Court of Appeal in GMAC Leaseco Ltd v. Moncton Motor Home & Sales 

Inc. (Trustee of) [2003] NBJ No. 140 at paras 89-95. The arguments are well-known, but 

Cuming, Walsh and Wood offer the following short summary: 

ñ serial number searching was intended to be a supplementary mode of searching, not an 

alternative to debtor-name searching. The ability of a third party to place full confidence in either 
a debtor name or a serial number search is essential to the integrity of the registry system. Not all 

searchers will necessarily have ready access to the serial number of particular vehicles of the 

debtor [prospective execution creditors are a case in point]. Even if access is available, not all 
searchers are sophisticated enough to appreciate the necessity to search by serial number. Finally, 

there are situations where the imposition of serial number searching imposes excessive 

transaction costs on searchers, for example, where the debtor in question holds many pieces of 

equipment that qualify as serial numbered goodsò 

(Personal Property Security Law (Irwin Law, Toronto, 2005), p.274). 

This is essentially the thinking that lies behind Saskatchewan PPSA, s.43(7) and the 

corresponding provision elsewhere outside Ontario. 

It is true, as Cuming, Walsh and Wood say, that when the PPSAs were first enacted the idea was 

that the register would be searched primarily by debtor name and that ñserial number searching 

was intended to be a supplementary mode of searching, not an alternative to debtor-name 
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searchingò. However, times and practices have changed and the reality in 2009 is that the VIN 

has become the primary search criterion for motor vehicles. Businesses engaged in financing, 

leasing, repairing, purchasing and insuring new and used vehicles keep their records by VIN and 

carry out their PPSA  searches primarily against the VIN. The reasons are two-fold: first, it is 

hard to be certain about the debtorôs correct name in a multi-cultural society; and secondly, in 

contrast to a debtorôs name search, a VIN search provides a full history of liens and 

encumbrances from present and prior owners or lessees. 

According to the Ministry of Government Services, the Ontario PPSA and RSLA data base 

received approximately 1.7 million registrations in 2008, and in excess of 70 per cent of these 

registrations contained the VIN of a motor vehicle.  These figures reflect the widespread 

business use of VINs and the volume of transactions that relate solely to a vehicle, or include a 

vehicle as collateral. 

The following are some further indications that the VIN has become the paramount search 

criterion. The Used Vehicle Information Package (ñUVIPò) was created by the Ministries of 

Finance, Transportation and Government Services to provide information to a motor vehicle 

purchaser where the vendor is not a licensed Ontario motor vehicle dealer.  In that package, the 

potential purchaser obtains both (i) a PPSA search against the VIN only, to give the potential 

purchaser a history of all possible liens and encumbrances from the present or prior owners or 

lessees and (ii) a Ministry of Transportation search against the VIN only, to give the potential 

purchaser a history of registrations for that vehicle under the Highway Traffic Act. 

On January 1, 2010 the Motor Vehicle Dealer Act, 2002 was proclaimed into force.  This statute 

requires that licensed Ontario motor vehicle dealers disclose  prescribed information about the 

history, use and condition of a new or used motor vehicle prior to sale. Consequently, dealers 

and their lenders engaged in selling, leasing and financing motor vehicles have created unique 

records and histories for each vehicle in which they deal.  The record for each trade must be kept 

for six years.  The industry, including auction houses and entities providing vehicle history 

reports, such as Car Proof and CarFax, create these records relying on VIN searches and index 

the records by VIN for future retrieval. 

The Insurance Bureau of Canada maintains data bases of motor vehicle information indexed by 

VIN for such matters as vehicles declared stolen, unrepairable, rebuilt, salvaged and like status.  

We understand that some of the vehicle history providers (Car Proof, CarFax, and so on) have 

arrangements with the Insurance Bureau of Canada to obtain its information, again by VIN, 

which will be used by Ontario dealers to meet their Motor Vehicle Dealer Act, 2002 disclosure 

obligations. 

When a vehicle is declared as being exported from Canada, the Canada Customs and Excise 

department conducts a VIN search on the subject vehicle to determine whether there is any third 

party with an interest in the vehicle and, if there is, it will contact the third party and block the 

export. 

GE Canada Equipment Financing G.P. v. ING Insurance Company of Canada (2009), 94 OR 

(3d) 321 (Ont. C.A.) involved a priority contest over two trucks between a financer which held  
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perfected security interests in them and an insurer relying on its salvage rights under the 

Insurance Act RSO 1990, c.I.8. The court found in the financerôs favour and it justified this 

outcome on policy grounds by pointing out that the insurer could have protected itself by doing a 

PPSA search before issuing the policies, before paying out on the claim and before accepting 

transfer of the trucks from the debtor/insured (see paras [81] and [82], suggesting that ING could 

have discovered GEôs security interests by obtaining a UVIP from the Ministry of  

Transportation).  Given this decision, we would expect the insurance industry in Ontario to start 

conducting PPSA searches as a matter of course before making payments on vehicle claims and 

the likelihood is that the majority of these searches will be by VIN because the insurer will want 

the vehicleôs full history. 

As the PPSL Committee noted in its 1993 submission, ñit is exceedingly difficult to identify the 

correct name and date of birth of an individual. Very few people carry around copies of their 

birth certificates, passports or Canadian citizenship papers. Therefore it is quite common for 

secured parties to misname individuals in their PPSA registrations.ò The reality is that 

individuals rarely attend at motor vehicle dealerships, repair shops or financial institutions with 

their birth certificate or Canadian citizenship documents in hand, if they hold such documents at 

all.  Some persons, such as those born in areas like Quebec or New Brunswick might have 

baptismal records as opposed to a birth certificate, giving the individual a saintôs name that he or 

she may no longer use day to day (e.g.,  Joseph Louis Lambert).  First Nations Canadians may 

have status cards.  New arrivals to Canada may have passports in other languages that do not use 

the Canadian lettering system. Then there are people from cultures whose naming customs are 

different and it is difficult to determine first name as opposed to last name. Further once the 

registration is made, the secured party or lienholder must keep the data base accurately updated 

with any change of name that might arise by reason of marriage, divorce, separation or 

annulment. 

It is extremely difficult for sales and credit staff to obtain the correct document for  the PPSA 

individual name requirements.  By contrast, obtaining an accurate VIN is simply a matter of 

looking at the motor vehicle.  Treating the VIN as the primary registration and search criterion 

reduces operational costs by avoiding the need to obtain, store and track debtor name documents 

to meet the PPSA naming regulations. It also reduces the risk of losing priority if the registering 

party gets the debtorôs name wrong. Potential economic losses by reason of debtor name errors 

inevitably get passed back to consumers as a cost of doing business. 

To summarize: (1) while it may once have been true to say that the VIN was a supplementary 

search criterion, this is no longer the case; (2) industry practice and various statutory measures 

indicate that the VIN is now the primary method of search for motor vehicle security interests; 

and (3) the costs of complying with the individual debtor name requirements are very substantial 

and almost certainly outweigh the costs to prospective searchers of obtaining access to the VIN. 

For all these reasons,  the rule should be that a correctly stated VIN cures any debtor name error 

in the financing statement, at least where the debtor holds the vehicle as consumer goods. 

This conclusion is in line with the Committeeôs 1993 submission and, in effect, it codifies 

Lambert. Should the rule be the same if the debtor holds the vehicle as equipment or inventory?  
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The question arises because, while the financing statement VIN requirements are mandatory for 

consumer goods, they are optional for equipment and inventory and this is, arguably, a material 

difference. If the vehicle is ñequipmentò in the PPSA sense, a reasonable searcher would conduct 

a debtorôs name search in addition to a VIN search to guard against the risk that the financing 

statement might not include the VIN and, if there is a name error in the financing statement, the 

search will not retrieve the entry. The corollary is that, if the vehicle is equipment, a VIN error 

should not invalidate the financing statement, assuming the debtorôs name is correctly stated. 

The reason is that, as the New Brunswick Court of Appeal pointed out in the Moncton Home & 

Motor Sales case (at para.78), ña third party could never be misled by an erroneous serial number 

covering equipment é because a searcher intent on searching by serial number must act on the 

premise that the registrant may have elected to omit reference to the serial number and this is 

why the search failed to disclose [a] match. [Therefore] when dealing with non-consumer goods, 

an error in the serial number should be treated as the equivalent of an election to omit itò. 

On the other hand, in Magna International Inc. v. Formulated Coatings Ltd (SCJ, May 19, 

2009), Morawetz J. held that Lambert  does apply where the vehicle is equipment and, therefore, 

a correctly stated VIN in the financing statement cures a debtorôs name error. The judgment does 

not mention the converse case where the debtorôs name is correctly stated but the VIN is either 

omitted or stated wrongly. On this point, it is hard to refute the Moncton Home & Motor Sales 

logic (see para.4.8, above). However, it is not possible both to accept this logic and also to 

maintain, at least without qualification, that the reasoning in Lambert extends to equipment. 

Morawetz J.ôs judgment does not address the issues raised in para.4.8, above and, in particular, it 

does not explore the possibility that Lambert may have been distinguishable on the basis that, 

while the VIN is mandatory for consumer goods, it is optional for equipment. Our conclusion is 

that, for the reasons stated in para.4.8, above, the new statutory rule should be limited to 

consumer goods. 

On the basis of the foregoing, we recommend the following variation on the Committeeôs 1993 

proposed provision: 

(a) Where the collateral is or includes a motor vehicle, as defined in the  

regulations, held by the debtor as consumer goods, and the vehicle 

identification number of the motor vehicle is set out in the designated place 
on a registered financing statement or financing change statement, as 

required by the Ministerôs Order, but the name set out as the name of the 

debtor is not the name of the debtor as required by the Ministerôs Order, or if 

the debtor is a natural person, the date of birth set out as the date of birth is 
not the date of birth of the debtor as required by the Ministerôs Order, such 

error in the name or date of birth of the debtor shall be deemed to not be 

likely to mislead materially a reasonable person with respect to the security 
interest in such motor vehicle. 

(b) Where the collateral is or includes a motor vehicle, as defined in the  

regulations, held by the debtor as consumer goods, and the name and date of 

birth of the debtor are set out in the designated place on a registered 
financing statement or financing change statement, as required by the 

Ministerôs Order, but  the vehicle identification number of the motor vehicle 
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is not set out as required by the Ministerôs Order, such error in the vehicle 

identification number  shall be deemed to be likely to mislead materially a 
reasonable person with respect to the security interest in such motor vehicle. 

Statutory Debtorôs Name Test 

If the collateral includes a motor vehicle not held as consumer goods, the financing statement 

will not necessarily include the VIN. In that case, searchers have only one avenue available to 

discover the registration, viz., a debtor name search. The same is true where the collateral does 

not include a motor vehicle at all. The secured party must therefore ensure that the proper name 

of the individual or artificial debtor is properly recorded on the financing statement or financing 

change statement being registered. Ontarioôs regulations include rules to determine the proper 

name of an artificial body for the purpose of registration in the PPSR. There is no need to repeat 

those rules here. 

However, neither Ontarioôs PPSA nor its regulations provide any guidance on determining the 

proper name against which to register or search where the debtor is an individual. The Atlantic 

provinces, Alberta, Manitoba, the Northwest Territories and Nunavut have adopted rules 

approved by the Canadian Conference on Personal Property Security Law (CCPSL) codifying 

appropriate documents to use in order to determine the proper debtor name. These rules are 

reproduced in Appendix A. 

In Canadian jurisdictions where the CCPSL rules have not been adopted, it has been left to the 

courts to determine, on a case by case basis, whether a debtor name registration is materially 

misleading.  In Ontario, the courts have generally determined that the name shown on the 

debtorôs birth certificate should be used Re Haasen (1992), 8 O.R. (3d) 489 (Gen. Div.).  It has 

been held that for a Canadian citizen debtor born outside of Canada, the name showing on the 

debtorôs Canadian citizenship certificate is the most ñpracticalò name to be used C.I.B.C. v. 

Melnitzer (Trustee of) (1993), 6 P.P.S.A.C. (2d) 5 (Gen. Div.). In the interest of certainty and in 

order to avoid a potential future situation where a court decision may provide an undesirable 

precedent, we recommend that Ontario adopt, by regulation, the CCPSL individual debtor 

identification rules as set out in Appendix A. We note that some modifications may be desirable 

to accommodate recent developments, such as the secure driverôs licence. It might make sense to 

put the secure driverôs licence at the top of the list, ahead of  birth certificates, on the basis that a 

person purchasing a motor vehicle is more likely to have her driverôs licence with her at the point 

of purchase than her birth certificate. 

The Repair and Storage Liens Act 

RSLA s.9(2) provides as follows: 

a claim for lien or change statement is not invalidated nor its effect impaired by 
reason only of an error or omission therein or in its execution or registration unless a 

reasonable person is likely to be misled materially by the error or omission. 

The provision is similar to PPSA, s.46(4). 
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The Ministerôs Order under the RSLA prescribes registration requirements based on 

the PPSA requirements. In particular, ss 3(1) and 10(1) of the RSLA Order provide 

that a claim for lien must set out the debtorôs name and, if the debtor is a natural 

person, his date of birth; if the debtor is a natural person the form must disclose his 

first given name, middle initial and surname; ss 3(1),(4) and (5) provide that if the 

lien relates to a motor vehicle, there must be a statement to that effect, there must be a 

description of the motor vehicle and the description must include the VIN. 

It follows that the Re Lambert issue may also arise in the RSLA context and the case for 

statutory reform is almost the same as in the PPSA context. The only difference is that, unlike 

the PPSA, the RSLA draws no distinction between consumer goods and equipment or inventory 

and it requires disclosure of the VIN in all cases where the lien relates to a motor vehicle. 

On this basis, we recommend the enactment of a new RSLA, s.9(3) along the following lines: 

(a) Where the claim for lien or change statement relates to a motor vehicle, as 

defined in the  regulations,  and the vehicle identification number of the 
motor vehicle is set out in the designated place in the claim for lien, as 

required by the Ministerôs Order, but the name set out as the name of the 

debtor is not the name of the debtor as required by the Ministerôs Order, or if 
the debtor is a natural person, the date of birth set out as the date of birth is 

not the date of birth of the debtor as required by the Ministerôs Order, such 

error in the name or date of birth of the debtor shall be deemed to not be 

likely to mislead materially a reasonable person with respect to the claim for 
lien in such motor vehicle. 

(b) Where the claim for lien or change statement relates to a motor vehicle, as 

defined in the  regulations,  and the name and date of birth of the debtor are 
set out in the designated place in the claim for lien, as required by the 

Ministerôs Order, but  the vehicle identification number of the motor vehicle 

is not set out as required by the Ministerôs Order, such error in the vehicle 
identification number  shall be deemed to be likely to mislead materially a 

reasonable person with respect to the claim for lien in such motor vehicle. 

We also recommend the adoption of rules, in the RSLA context, governing the 

debtorôs correct name for registration and search purposes. The rules should be along 

the same lines as the rules we have proposed in the PPSA context. 

Unperfected Security Interests in Accounts and Chattel 

Paper and Related Issues 

Executive Summary: 

The provisions in PPSA s. 20(1)(c) and (d) dealing with the status of unperfected security 

interests relative to a transferee for value are unclear and inconsistent in a number of 

respects. 
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First, the priority of the holder of an unperfected security interest in a debtorôs chattel 

paper vis-à-vis a third party who takes the chattel paper as a result of an outright 
assignment by the debtor is uncertain because two provisions (s. 20(1)(a)(i) and s. 

20(1)(c)), yielding different results, apply in this situation and there is no indication in the 

PPSA which provision should take precedence.  In order to provide certainty for debtors, 

secured parties and third party transferees, this ambiguity should be eliminated.  We 
recommend that chattel paper should be treated in the same manner as accounts (i.e. s. 

20(1)(a)(i) alone governs). 

Second, the delivery requirement in s. 20(1)(c) is anomalous in relation to other 
provincial PPSAs and results in unnecessary complexity in the provision.  Without the 

delivery requirement, s. 20(1)(c) and (d) can be collapsed into a single provision.  We 

recommend that the delivery requirement be eliminated, and that s. 20(1)(c) and (d) be 
combined into a single provision. 

Third, the lack of knowledge requirement in s. 20(1)(c) and (d) reduces the incentive for 

a secured party to perfect and increases litigation costs by necessitating an inquiry into a 

partyôs state of knowledge.  We recommend that the lack of knowledge requirement be 
eliminated. 

In summary, we recommend that s.20(1)(c) and (d) be replaced with the following 

provision: 

ñ[Except as provided in subsection (3), until perfected, a security interest] in 

documents of title, intangibles other than accounts, instruments or goods is not 

effective against a transferee thereof  who takes under a transaction that does not 
secure payment or performance of an obligation and who gives value.ò 

Introduction 

PPSA, s.20(1) provides in relevant part as follows: 

Except as provided in subsection (3), until perfected, a security interest, 

(a) in collateral is subordinate to the interest of, 

(i)  a person who has a perfected security interest in the same collateral 

.  .  . 

(c) in chattel paper, documents of title, instruments or goods is not effective against 
a transferee thereof who takes under a transaction that does not secure payment 

or performance of an obligation and who gives value and receives delivery 

thereof without knowledge of the security interest; 

(d) in intangibles other than accounts is not effective against a transferee thereof who 

takes under a transaction that does not secure payment or performance of an 

obligation and who gives value without knowledge of the security interest. 
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Section 2(b) provides that the Act applies to a transfer of an account or chattel paper even though 

the transfer may not secure payment or performance of an obligation and s.1(1) defines ñsecurity 

interestò to include the interest of a transferee of an account or chattel paper whether or not the 

interest secures payment or performance of an obligation. 

Consider the following case: 

Case 1. Secured Party holds an unperfected security interest in Dôs accounts. D makes an 

outright assignment of the same accounts to Transferee, who registers a financing statement. 

Secured Party and Transferee both claim the accounts. Who has priority? 

Section 20(1)(d) does not apply because the collateral is accounts. Instead the governing rule is 

to be found in s.20(1)(a)(i). Section 20(1)(a)(i) applies because Transfereeôs interest is a deemed 

security interest. The upshot is that, since Transferee has registered a financing statement, it has 

priority over Secured Party. Assume Transferee had not registered a financing statement. Then, 

notionally at any rate, the competition would have been between two unperfected security 

interests; however, as a matter of practice, in these circumstances one or both parties will 

belatedly register a financing statement. If both parties register,  priority will turn on the first to 

register rule in s.30(1), Rule 1, and if only one party registers, priority will turn on s.20(1)(a)(i). 

If, by chance, neither party registers, priority will turn on the order of attachment: s.30(1), Rule 

4. 

But for the exclusion of accounts, the rule in s.20(1)(d) would apply as well because the 

transaction between D and Transferee does not secure payment or performance of an obligation. 

If s.20(1)(d) applied, Transferee would have priority over Secured Party regardless of whether it 

registered a financing statement but only if it transacted without knowledge of Secured Partyôs 

unperfected security interest. The purpose of excluding accounts from s.20(1)(d) is to avoid 

overlap with s.20(1)(a)(i) and the potentially contradictory outcomes that might result. 

Now consider the following case: 

Case 2.  Secured Party holds an unperfected security interest in Dôs chattel paper. D makes an 

outright assignment of the chattel paper to Transferee, who either takes possession of the chattel 

paper or registers a financing statement. Secured Party and Transferee both claim the chattel 

paper. Who has priority? 

Section 20(1)(a)(i) applies on the same footing as in Case 1: the upshot is that, since Transferee 

has perfected its security interest, it has priority over Secured Party. However, s.20(1)(c) applies 

as well because the transaction between D and Transferee does not secure payment or 

performance of an obligation. The upshot is that Transferee has priority over Secured Party, but 

only if it received delivery of the chattel paper without knowledge of Secured Partyôs security 
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interest. In summary, s.20(1)(a)(i) and s.20(1)(c) potentially lead to different outcomes and the 

statute fails to indicate which provision takes precedence.
1
 

The solution to the problem would be to delete the reference to chattel paper in s.20(1)(c). This 

would leave s.20(1)(a)(i) as the sole governing provision where the collateral is chattel paper, 

just as it is the sole governing provision where the collateral is accounts. 

Delivery 

Under PPSA s.20(1)(c), as presently drafted, the transferee  must take delivery of the collateral in 

order to get clear title. By contrast, there is no delivery requirement in s.20(1)(d) because 

s.20(1)(d) applies to intangibles which are incapable of delivery. Apart from this feature, 

s.20(1)(c) and (d) are the same. By contrast, the corresponding provision in the other provincial 

PPSAs omits the delivery requirement altogether on the ground that it focuses on the wrong 

variable: what really matters is the transfereeôs acquisition of the asset in question and it should 

make no difference that delivery is deferred or, for that matter, not even contemplated. For 

example, s.20(3) of the Saskatchewan PPSA reads as follows: 

(3) A security interest in goods, chattel paper, a document of title, an instrument, an 
intangible or money is subordinate to the interest of a transferee who: 

(a) acquires the interest pursuant to a transaction that is not a security 

agreement; 

(b) gives value; and  

(c) acquires the interest without knowledge of the security interest before the 

security interest is perfected. 

Removing the delivery requirement from PPSA, s.20(1)(c) would allow paras (c) and (d) to be 

collapsed into a single provision, thus simplifying the drafting, and it would also bring Ontario 

law into line with the other provinces on this issue. 

Knowledge 

Consider the following case: 

Case 3.  Secured Party holds an unperfected security interest in Dôs pickup truck. D sells the 

pickup truck to Transferee. Secured Party and Transferee both claim the truck. 

Who has priority? 

                                                             

1  It may be more plausible to read s. 20(1)(c) as taking precedence, and yet this would lead to a different result 

between the position of a transferee of chattel paper and that of a transferee of an account, in a case of a ña 

transaction that does not secure payment or performance of an obligationò; the former but not the latter will 

prevail over an unperfected security interest even where it is without knowledge of it. There is no policy ground 

to justify this distinction.  
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Section 20(1)(c) applies because the collateral is goods and the transaction between D and 

Transferee does not secure payment or performance of an obligation. On this basis, Transferee 

has priority, but only if it receives delivery of the pickup truck without knowledge of Secured 

Partyôs security interest. Why should the Transfereeôs state of knowledge matter if the collateral 

is goods (Case 3), but not if the collateral is accounts (Case 1) or chattel paper (Case 3)? By the 

same token, why should knowledge matter in the case of a dispute over goods between the 

holder of a security interest and a third party buyer (PPSA s.20(1)(c)), but not in the case of a 

dispute between the holders of competing security interests (PPSA s.20(1)(a)(i))? 

In the context of PPSA s.30, the cases make it clear that priority turns on the first to perfect, 

regardless of knowledge: The Robert Simpson Company Ltd v. Shadlock and Duggan (1981) 31 

OR (2d) 612; In the Matter of Bruce A. Smith 326 F.Supp. 1311 ( US DC Minn., 1971). There 

are two main justifications: (1) a lack of knowledge requirement would reduce the incentive to 

perfect by diluting the consequences of non-perfection; and (2) a lack of knowledge requirement 

would increase litigation costs. 

In summary, the reference in s.20(1)(c) (and (d)) to the transfereeôs state of knowledge is 

anomalous. The solution is to remove the reference. This may mean the transferee obtains clear 

title even if she knew about the security interest at the time of the transfer. This is not an 

objectionable outcome because: (1) it would be subject to the absence of fraud on the 

transfereeôs part ( knowledge of the security interest, by itself, does not make the transfereeôs 

conduct fraudulent, but there may be additional circumstances affecting the analysis); (2) the 

outcome may seem hard on the secured party, but the solution lies in the secured partyôs own 

hands: it can avoid the problem by making sure its security interest is perfected; and (3) the 

proposed reform would reduce litigation costs by avoiding the need for inquiry into the 

transfereeôs state of knowledge. 

Recommendation 

On the basis of the foregoing, we recommend replacing PPSA s.20(1)(c) and (d) with the 

following provision: 

ñ[Except as provided in subsection (3), until perfected, a security interest] in documents 

of title, intangibles other than accounts, instruments or goods is not effective against a 
transferee thereof  who takes under a transaction that does not secure payment or 

performance of an obligation.ò 

Licences, Permits and Quotas as Collateral 
The law does not clearly determine whether the PPSA applies to a security interest in a licence, 

permit or quota.  When faced with a security interest in a governmental licence, permit or quota, 

Canadian courts try to determine whether the licence, permit or quota qualifies as ñpersonal 

propertyò or is too ñtransitory and ephemeral in its natureò to be considered property.  This 

judicial process is expensive and wastes both public and private resources.  This uncertainty in 

the law also leads to further waste of private resources, as legal expenses are incurred for lawyers 

to analyze these issues in connection with secured financings. 
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In 1998, the OBA recommended that the government put an end to this waste by amending the 

PPSA to apply to any security interest in a licence, permit or quota (whether created by statute or 

contract), without requiring an analysis as to whether the licence, permit or quota qualifies as 

ñpersonal propertyò.  We strongly urge the Ontario government to make this amendment now. 

Some governmental stakeholders (including the Ministry of Agriculture, Food and Rural Affairs) 

were opposed to this amendment, expressing concerns that each Ministry responsible for issuing 

government licences, permits or quotas should retain all rights to regulate the transfer, 

assignment and creation of any interests in those licences, permits or quotas.  In our view, those 

concerns can be addressed by expressly preserving an issuerôs (including a government 

Ministryôs) right to prohibit or restrict the transfer, assignment or creation of an interest.  The 

issuer could provide for the termination of the licence, permit or quota if the holder attempts to 

create a security interest in violation of the issuerôs restrictions.  This approach permits a 

government Ministry (or another issuer) to influence the commercial value of any licence, permit 

or quota created by it, including the ability of a holder to borrow on the security of this type of 

collateral. 

This recommendation is narrower than the approach taken under Revised § 9-408 of the Uniform 

Commercial Code, which upholds the validity of a security interest in (among other things) a 

ñcontract, permit, license, or franchiseò despite any terms impairing the creation of a security 

interest or any rule of law, statute or regulation to that effect.  Our committee considered 

adopting the UCC approach.  There were differing views about whether our proposal should 

adopt the U.S. approach -- some members advocating the U.S. approach because it facilitates 

secured financing; other members believing that there is currently insufficient evidence that any 

higher cost of credit outweighs the freedom of contract or public policy concerns which would 

otherwise allow a licensor or statutory body to decide for itself the appropriate limitations on the 

transfer or creation of a security interest in the licence or its proceeds.  In the face of these 

differing views, our committee decided to adopt the narrow approach at this time.  If this 

approach proves unsatisfactory in practice, the question can be revisited. 

There are many judicial decisions on this topic -- including one Supreme Court of Canada 

decision and five other appellate court decisions.
2
  The judicial decisions are conflicting and 

                                                             

2  Saulnier (Receiver of) v. Saulnier, 2008 SCC 58; G. Slocombe & Associates Inc. v. Gold River Lodges Ltd. 

(2001), 24 C.B.R. (4th) 32 (B.C.S.C.); Sugarman v. Duca Community Credit Union Ltd. (1998), 38 O.R. (3d) 

429 (Gen. Div.), affôd 44 O.R. (3d) 257 (C.A.), leave to appeal to S.C.C. refused 135 O.A.C. 400n; Foster (Re) 

(1992), 89 D.L.R. (4th) 555 (Ont. C.J. Gen. Div.); Green Gables Manor Inc. (Re) (1998), 1 C.B.R. (4th) 26 

(Ont. C.J. Gen. Div.);  Tuboly v. Kalocsai (1995), 9 P.P.S.A.C. (2d) 221 (Ont. C.J. Gen. Div.); Bank of 
Montreal v. Bale (1994), 19 O.R. (3d) 187 (Gen. Div.); Saskatoon Auction Mart Ltd. v. Finesse Holsteins 

(1992), 4 P.P.S.A.C. (2d) 67 (Sask. Q.B.); Bank of Montreal v. Bale (1991), 5 O.R. (3d)155 (Gen. Div.), affôd 4 

P.P.S.A.C. (2d) 114 (C.A.), leave to appeal to the S.C.C. refused 68 O.A.C. 239n; Canadian Imperial Bank of 

Commerce v. Hallahan (1990), 69 D.L.R. (4th) 449 (Ont. C.A.), leave to appeal to S.C.C. refused 74 D.L.R. 

(4th) viii; Ontario Dairy Cow Leasing Ltd. v. Ontario (Milk Marketing Board) (1990), 1 P.P.S.A.C. (2d) 149 

(Ont. C.J. Gen. Div.), revôd on other grounds (1993), 4 P.P.S.A.C. (2d) 269 (Ont. C.A.); 209991 Ontario Ltd. v. 

Canadian Imperial Bank of Commerce (1988), 8 P.P.S.A.C. 135 (Ont. H.C.J.); National Trust Co. v. Bouckhuyt 

(1987), 43 D.L.R. (4th) 543 (Ont. C.A.);  
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difficult to apply.  Many articles and textbooks have commented on this topic --  all are critical 

of the uncertainty in this area of the law.
3
 

The recent decision of the Supreme Court of Canada in Saulnier (Receiver of) v. Saulnier
4
 has 

not clarified the law.  In this case, the Court reviewed the differing approaches taken by courts.  

While clearly rejecting one approach taken by some courts (i.e. the ñcommercial realitiesò 

approach), the court leaves open the possibility that three different approaches might be used by 

a court to determine whether a valid security interest may be created in a government licence, 

quota or permit -- (a) the traditional property approach, (b) the regulatory approach, and (c) the 

approach applied by the court in Saulnier, holding that a fishing licence coupled with a 

proprietary interest is sufficient ñpropertyò for the purposes of the PPSA. 

We expect further litigation about the proper application of the Courtôs decision to other types of 

government licences, quotas and permits, including litigation about (i)  whether particular 

licences, quotas or permits are ñcoupled with a proprietary interestò and (ii) the extent to which 

the regulatory approach continues to be available.  The Supreme Court of Canada anticipates 

further litigation about the regulatory approach, stating ñno doubt criteria will emerge more 

clearly as cases that rely on a óregulatory approachô evolve.ò
5
  This litigation is wasteful and 

serves no valid public policy objective. 

Some other jurisdictions in Canada have amended their PPSAs to address this topic.  In 

particular, Saskatchewan and the Northwest Territories have each amended its PPSA to 

expressly provide that transferable licences, permits and quotas qualify as personal property.
6
  

                                                             

3  Telfer, ñStatutory Licences and the Search for Property:  The End of the Imbroglio?ò (2007), 45 C.B.L.J. 224; 

Ziegel,  Holm, ñThe Nature of Property in Licences:  A Bundle of Rightsò, [2006] Ann. Rev. Insol. L. 847; 

Henley, ñThe Property Status of Fishery Licencesò (2005), 28 Dal. L.J. 501; Cavanagh, ñTaking and Enforcing 
a Security Interest in a Licence or Quotaò (2001), 16 N.C.D. rev. 45; Cuming and Walsh, ñA Discussion Paper 

on Potential Changes to the Model Personal Property Security Act of the Canadian Conference on Personal 

Property Security Lawò, presented at the Uniform Law Conference of Canada, August 13-17, 2000; Papers on 

PPSA Harmonization:  ñBackground Paper 5:  Licencesò, Uniform Law Conference of Canada; Ziegel 

ñAmendments to the Ontario Personal Property Security Act:  Submission of the CBAO Personal Property 

Security Law Committeeò (2000), 15 B.F.L.R. 279; Mercier and Haigh, ñHigh-Tech Lending:  Maintaining 

Priority in an Intangible Worldò (1998-99), 14 B.F.L.R. 45; Ziegel ñRegulated Licences and the PPSA:  No End 

in Sight to the Judicial Imbroglioò (1998), 30 C.B.L.J. 284; Mercier, ñSaskatoon Auction Mart:  Milk Quotas 

and Finally Some Commercial Realityò (1993), 22 C.B.L.J. 466; Johnson, ñSecurity Interests in Discretionary 

Licences under the Ontario Personal Property Security Actò (1992-93), 8 B.F.L.R. 123; and McLaren 

ñAnnotation of National Trust Co. v. Bouckhuyt et al.ò (1987), 7 P.P.S.A.C. 274.  See also McLaren, Secured 

Transactions in Personal Property in Canada, looseleaf, at para. 1.02; Cuming, Walsh and Wood, Personal 
Property Security Law , 2005, at pp. 109-112; Ziegel and Denomme, The Ontario Personal Property Security 

Act:  Commentary and Analysis, 2d ed., 2000, pp. 40-41. 
4  Saulnier (Receiver of) v. Saulnier, supra, note 1. 
5  Supra, note 1, at para. 38. 
6  See the definitions of ñlicenceò and ñintangibleò in Personal Property Security Act, S.S. 1993, c. P-6.2, s. 

2(1)(z) and 2(1)(w), and Personal Property Security Act, S.N.W.T. 1994, c. 8, s. 1.  The definition of ñlicenceò 
in each of those statutes is as follows: 

 ñlicenceò means a right, whether or not exclusive: 
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The PPSA in British Columbia expressly provides that forestry licences qualify as personal 

property.
7
 

In our view, the statutory amendments in Saskatchewan and the Northwest Territories are too 

narrow because they require that the licence be transferable.  In our view, the right to transfer a 

licence should not be a prerequisite to the creation of a security interest because the right to 

apply for the issuance of a licence can itself be valuable despite a prohibition against transfer.  

There is no general public policy rationale to exclude the operation of the PPSA in those 

circumstances.  Similarly, there is no valid policy reason to include some government licences, 

permits and quotas under the PPSA and to exclude others -- the approach taken in British 

Columbia. 

As noted above, the amendments we propose will not hamper the governmentôs discretion to 

deal with licences, permits and quotas as it sees fit.  The Supreme Court of Canada in Saulnier 

expressly addressed this concern, which was expressed in that case by counsel for the Attorney 

General in Canada.  Binnie J. (who wrote the judgment of the court) said ñ. . . I do not think this 

concern is well founded.ò
8
  Neither are the amendments intended to give a trustee in bankruptcy, 

receiver or other similar person under insolvency laws any better rights to deal with licences, 

permits and quotas than are available to a debtor. 

Finally, we see no reason to distinguish between licences, permits and quotas issued by 

governments from those created under a contract or other arrangement.  All types of licences, 

permits and quotas should be considered property for the purposes of the PPSA, without 

derogating from the rights of the issuer of that licence, permit or quota as provided in that 

contract, those other arrangements or other applicable laws. 

Therefore, the changes we propose for the Ontario PPSA
9
 are as follows: 

Add the words ñand includes a licenceò to the definition of ñintangibleò so that the 

definition, as amended, would read: 

ñintangibleò means all personal property, including choses in action, that is not 
goods, chattel paper, documents of title, instruments, money or investment 

property, and includes a licence whether or not the licence would otherwise be 

personal property; 

Add the following new definition: 

                                                                                                                                                                                                    

  (i) to manufacture, produce, sell, transport, or otherwise deal with personal property; or 

(ii) to provide services; 

that is transferable by the grantee with or without restriction or the consent of the grantor; 
7  Personal Property Security Act, R.S.B.C. 1996, c. 359, s. 1. 
8  Supra, note 1, at para. 48. 
9  It would be desirable for each other common law province and territory to make a similar change to its PPSA.  

We also recommend that the federal government consider making a corresponding amendment to the definition 

of property in the Bankruptcy and Insolvency Act (Canada). 
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ñlicenceò includes a right or permission to do an act or conduct an activity, 

whether pursuant to statute, contract or otherwise, and includes a permit or a 
quota and all related rights and interests such as the right to apply for a renewal 

or a reissue of a licence, but excludes an easement or other right or permission 

relating solely to real property; 

Add the following new section: 

Nothing in this Act abrogates or overrides any prohibition, restriction or 

limitation in the terms of a licence or the statutory or contractual provisions 

applicable to a licence, including without limitation any prohibition, restriction or 
limitation on the creation of a security interest in, or an assignment of, the 

licence. 

The following examples illustrate some of the intended consequences of these amendments. 

Example no. 1: 

A government licence is granted for a one year term under an Act which permits the Minister to 

cancel the licence at any time without compensation, and prohibits (or requires a consent for) any 

transfer of the licence. 

The licence would be ñintangible propertyò for the purpose of the PPSA. 

Because the Act does not prohibit the creation of a security interest in the licence, the 

holder of the licence could create a security interest in the licence but the secured 

creditor could not transfer the licence or retain the licence in satisfaction of the 

obligations secured. 

The Minister would retain all rights to cancel the licence; and nothing would require the 

Minister to issue a licence to the secured party or any purchaser of the licence. 

Example no. 2: 

The same facts apply as described in Example no. 1, except the Act also prohibits the creation of 

a security interest in the licence. 

The licence would be ñintangible propertyò for the purpose of the PPSA. 

The licence holder cannot create a valid security interest in the licence because the Act 

prohibits the creation of a security interest. 

Because the Act does not prohibit the creation of a security interest in the proceeds
10

 of 

sale of the licence, the holder of the licence could create a security interest in the 

proceeds of sale of the licence.  This security interest may have value to a secured 

                                                             

10  The use of the word ñproceedsò in these examples is not referring to proceeds of collateral, but rather referring 

to proceeds of intangible property, whether or not a security interest can be created in that intangible property.  
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creditor because commercial parties may value the business associated with the 

licence (including the ability to request the Minister to issue a licence to a 

proposed purchaser of the business).  Accordingly, there may be proceeds of sale 

of the licence even in circumstances where the licence itself is not transferable. 

The Minister would retain all rights to cancel the licence; and nothing would require the 

Minister to issue a licence to the secured party or any purchaser of the licence. 

Example no. 3: 

The same facts apply as described in Example no. 2, except the Act also prohibits the creation of 

a security interest in the proceeds of sale of the licence. 

The licence would be ñintangible propertyò for the purpose of the PPSA. 

The licence holder cannot create a valid security interest in the licence because the Act 

prohibits the creation of a security interest. 

The licence holder cannot create a valid security interest in the proceeds of sale of the 

licence because the Act prohibits the creation of a security interest in those 

proceeds. 

The Minister would retain all rights to cancel the licence; and nothing would require the 

Minister to issue a licence to the secured party or any purchaser of the licence. 

Example no. 4: 

If, in examples 1 to 3 above, the licence were granted under a licence agreement instead of an 

Act, the effectiveness of the contractual prohibitions on transfer of the licence or the creation of a 

security interest in the licence or its proceeds would be determined by the common law (or any 

applicable Acts other than the PPSA which might otherwise affect that licence).  The PPSA 

amendments are designed to shift the focus of a courtôs inquiry from the characterization of the 

licence as personal property versus a more ephemeral interest, to the reasonable expectations of 

the licensor and the licensee based on the language they have used to create their respective 

interests and obligations (and the language used in any applicable Acts other than the PPSA 

which might otherwise affect that licence). 

 

 

All of which is respectfully submitted by the Personal Property Security Law Committee of the 

Business Section of the OBA 
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SCHEDULE ñAò 
the April 2009 recommendations on PPSA amendments made at the in person meeting between 

representatives of the OBA and the Ontario government.  Items 1 and 3 are now found in Bill 68, 

which had first and second reading in June 2010. 

 

To: Ontario Bar Association  -  Business Section   
 

From: Personal Property Security Law (ñPPSLò) Committee   

Date: February 23, 2009 

Subject: Possible Ontario Government Omnibus Bill and Requests for Personal Property 

Security Act (Ontario) (ñPPSAò) Amendments from the PPSL Committee  
  

The Ontario Bar Association has been apprised that the Ontario government may be introducing 

a Government Omnibus Bill in the near future and, if so, we were asked if there were any non-

controversial items for amendment to the PPSA that we would request be dealt with in this 

Omnibus Bill.  The PPSL Committee requests the following amendments: 

1. Re-enactment of the Sections that were Inadvertently Repealed When the PPSA was 

Amended in 2007:  [adopted in Bill 68] 

The OBA has previously raised with the Ontario government three provisions of the PPSA, 

which were inadvertently repealed when the PPSA was amended in 2007.   

Michael Burke as chair, reported to the PPSL Committee on the results of a luncheon meeting on 

January 7, 2008 that was attended by Frank Denton, the new Assistant Deputy Minister, Policy 

and Consumer Protection Services Division, Ministry of Government and Consumer Services, 

Allen Doppelt and John Mitsopulos, together with Rob Scavone and Wayne Gray.  At that 

meeting, the OBA strongly advocated for retroactive amendments to the PPSA to add back those 

provisions that were inadvertently repealed.  These three sections are: 

1. section 46(3) (re ability to rely on limiting effect of general collateral word descriptions 

inserted in registrations); 

2. sections 56(2.1) and 56(2.2) (re ability of debtors to demand that secured parties add a 

general collateral word description to their registration); and  

3. the sale-leaseback exception in the definition of ñpurchase-money security interestò 

(ñPMSIò) in section 1.   

The first two items were repealed too soon, before Ontario moves to drop the check the box 

collateral system now used in the registration of financing statements.  These sections should not 
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have been repealed on August 1, 2007.  They should have remained in place and should not have 

been repealed until at least the changes to the PPSA registration computer and the consequent 

provisions for the content for forms, had come into effect.  At this point in time, we understand 

that no date has been fixed by the Ontario government on when the PPSA registration computer 

system will be reprogrammed to eliminate the ñcheck the boxò collateral system. 

The deletion of the sale-leaseback exception in the PMSI definition was an editorial oversight, 

when that definition was amended in connection with the enactment of the Securities Transfer 

Act, 2006 (Ontario).  The deletion of this exception from the definition of PMSI came into effect 

on January 1, 2007. 

We request that all of these changes be made retroactively to the date that these provisions were 

inadvertently repealed.  We note that the government had, in November 2008, amended the start 

of the limitation period for demand obligations, retroactively to January 1, 2004, a period of 

almost 5 years, back to when the Limitations Act, 2002 took effect.  For curing these inadvertent 

deletions in the PPSA, it would be extremely helpful to the public to reinstate these provisions 

retroactively to the date that these inadvertent repeals took effect, namely, January 1, 2007, in the 

case of the repeal of the sale-leaseback exception in the definition of PMSI, and August 1, 2007, 

in the case of sections 46(3), 56(2.1) and 56(2.2). 

In particular, the repeal of section 46(3) has caused problems in dealing with priority issues in 

transactions and the Ontario public by and large, is not aware that this section, upon which 

reliance has been placed literally for decades, was repealed.    

2.   Request that the 5 year registration cap for ñconsumer goodsò be repealed 

Ontario is the only PPSA jurisdiction that limits the registration length for a security agreement, 

which includes consumer goods as collateral, to five years.  

This five year cap is found in section 51(5) for PPSA registrations and section 54(2) for filings of 

fixtures notices on title with respect to consumer goods attached to real property.  The 

companion sections that deal with the filing of renewals on these capped registrations are found 

in sections 51(6) and 54(3).  There are also sections 3(4) and 5(2) in the Ministerial Order in 

dealing with the length of an initial registration and a renewal registration. 

This five year registration cap causes secured parties who lease or finance consumer goods for 

periods longer than five years to have to track PPSA expiration dates and to file a renewal in 

time to ensure no loss of perfection or priority.  The lender or lessor also then has two sets of 

verification statements to send to the consumer, one for the initial filing and one for the renewal.  

This is all added overhead expense to set up and run these systems for those who lend and lease 

to Ontario consumers under these extended time periods, or for more expensive goods, such as 

motor vehicles, motor homes and pleasure craft and vessels.  For example, one now often sees 

advertisements for the time purchase of motor vehicles stating:  ñzero percent financing for 72 

monthsò.    
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This cap also delays the full payment of the registration fees to the Crown by reason of 

mandating two payments, with one now and one later upon renewal:  a delay of income to the 

Crown and another added expense to the secured party who has to arrange two payments. 

The consumer is not jeopardized by this repeal.  The consumer is already protected by section 57 

which requires the secured party to file a discharge within 30 days of the consumer satisfying his 

or her obligations secured by the consumer goods, failing which the secured party is liable to pay 

the consumer $500.  Hence, if the consumer pays the debt in full or terminates the lease, before 

the end of time period of the registration, whether for five years or more, the secured party must 

promptly file the discharge.  There are further remedies in section 56 for any debtor, where the 

secured party fails to discharge when a discharge is being sought by the debtor. 

3.  Harmonize Ontarioôs PMSI time periods with other PPSA jurisdictions:  [adopted in Bill 

68] 

Section 33(2) of the PPSA generally provides that, in order for a secured party with a PMSI in 

non-inventory goods or in an intangible to benefit from the PPSAôs super-priority rules, the 

secured party must perfect its PMSI (i) in the case of non-inventory goods, before or within 10 

days after the debtor or a third party, at the debtorôs request, obtains possession of such non-

inventory goods and (ii) in the case of intangible collateral, before or within 10 days after 

attachment of the security interest therein. 

The comparable section in all of the other PPSA jurisdictions in Canada gives secured parties 15 

days (not 10 days) to perfect their PMSIs in such collateral. 

For the sake of uniformity, and to assist secured parties with national operations to work with 

one set of time frames in their operations, it is desirable for Ontario to harmonize its PMSI-

related time periods to 15 days. 

A change to section 33(2) would also require that conforming amendments be made in other 

provisions in the PPSA that contemplate this 10-day period to perfect a PMSI in above-

mentioned types of collateral; namely, (i) in sections 20(3)(a) and 20(3)(b) for priority as against 

execution creditors who have obtained control of the collateral and as against certain 

representatives of the debtorôs creditors and (ii) in section 35(3) for perfection of a PMSI in 

accessions. 
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