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Executive Summary

The following are the three key areas upon which the OBA submits the Expert
Commission should focus:

1. The OBA submits that the Pension Benefits Act needs to be amended so as to
encourage and promote the participation of Ontario workers, from both the public
and private sectors, in defined benefit pension plans. The OBA submits there has
been a significant reduction in the percentage of Ontario’s private sector workforce
that participates in defined benefit pension plans. This lack of accessibility to
adequate retirement savings vehicles will undoubtedly influence the long-term
viability of the Ontario economy should its aging workforce be forced to rely upon
public resources due to the inadequacy of the current retirement savings regime. As
detailed in the OBA submissions below, a good first step in this process would be for
the report of the Expert Commission to recommend to the Minister of Finance that
the policy mandate of the provincial regulator be restored so that it is once again
empowered to encourage and promote participation in defined benefit pension
plans.

2. The OBA submits that in order to achieve the goal of expansion of defined
benefit coverage there are several areas of the current legislative regime that must
be clarified to provide a level of certainty to stakeholders. Lack of clarity as to their
responsibilities and obligations will only dissuade employers from offering or
continuing to offer defined benefit pension plans to their employees. Uncertainty
frequently leads to litigation, which is not only expensive but also injurious to
labour-management relations. The OBA submission contains a number of
suggestions concerning the Pension Benefits Act, including those dealing with
funding, mergers and acquisitions, asset transfers, plan wind-ups, treatment of
surplus, revamping of the Pension Benefits Guaranteed Fund, investment rules,
specific legislation for multi employer pension plans and defined contribution plans,
the treatment of plan expenses and liability of third party service providers. The
OBA submits that these issues should not be left to the ad hoc interpretation of the
Superintendent or the courts as reliance upon the discretion of adjudicators
frequently increases uncertainty and fosters further litigation.

3. The OBA submits that pension plan funding is an area particularly in need
of reform. The OBA submits that the Commission should consider new and creative
ideas on how pensions should be funded, including, for example: the creation of
superfunds (i.e., new pension models that permit private sector employers to take
advantage of the economies of scale enjoyed by the large public sector plans when
investing); the use of irrevocable letters of credit for solvency funding purposes; and
the permanent elimination of solvency funding for multi-employer pension plans
that qualify as Specified Ontario Multi-Employer Pension Plans. Consideration
should also be given to the modernization of the current investment rules applicable
to pension plans, including the elimination of quantitative limits and a focus on the
prudent investor approach.
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The OBA submission addresses certain questions set out in the Discussion Paper.
The following is a summary of our key submissions in respect of each of the questions
addressed in this document:

1.5 The OBA submits that legislative reform must be a priority in order to provide
clear guidance for all stakeholders.

1.6 The OBA submits that there should be mechanisms in place for FSCO to provide
greater guidance on matters of interpretation (such as advance rulings). In addition, the
OBA submits that the body responsible for the regulation of pension plans should be a
specialized body (similar to the former Pension Commission of Ontario).

1.7 The OBA submits that generally all pension plans should be subject to the same
regulation. However, the OBA submits that it is appropriate to have different rules for
MEPPs and defined contribution pension plans (preferably in a separate division of the
PBA). For limited purposes, the OBA submits that it may be appropriate to differentiate
public sector plans. The OBA submits that the approval of specimen plans would be
useful.

1.8 The OBA recognizes that harmonization of Ontario’s pension law with the law of
other Canadian jurisdictions is ideal. However, there is no consensus among Members as
to how much importance the Commission should attach to this issue.

3.3  The OBA submits that significant changes to the legislation are required in order
to strengthen the role of occupational pension plans in Ontario.

34  The OBA supports those initiatives that will help strengthen the role of pension
plans in the longer term. The OBA submits that legislative changes are required with
respect to the treatment of MEPPs. In addition, the OBA submits that the PBA should be
amended to allow for the superfund concept.

5.1 The OBA submits that the existing definitions of plan solvency are realistic and it
is reasonable to require the calculation of a plan’s funded position on both a solvency and
going concern basis. However, as detailed further in Section 5.4, the OBA submits that
the solvency funding rules should be modified.

5.2 Surplus is a contentious issue upon which the Members cannot reach consensus.
Certain Members submit that as the case law has developed, asymmetry has become a
significant issue for plan sponsors. In addition, these members submit that legislation is
required to clarify this issue. Other Members submit that the case law produced clarity
in this area and categorically reject the asymmetry argument. The OBA submits that the
consequences of under funding should be more clearly stipulated.

5.4  The OBA submits that the regulator should be given broader (and discretionary)
powers to address funding concerns. However, it is important that any such power and
any pre-conditions for addressing such concerns be clearly articulated in the legislation.
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5.5 The OBA submits that generally different funding rules should not apply to
different kinds of plans or different kinds of employers. The OBA submits that it is
appropriate to treat public sector pension plans, MEPPs and negotiated cost defined
benefit plans differently. Such plans should be exempted from solvency funding rules.
The OBA further submits that the moratorium on solvency funding for MEPPs that elect
to be designated as SOMEPPs should be made permanent.

5.6  The OBA submits that relief should be provided against present solvency funding
requirements. There is no consensus among Members as to whether the solvency period
should be extended in the PBA. There is no consensus among Members as to whether
“grow-in” benefits should be included in preparing solvency valuations. The OBA
submits that letters of credit should be permissible for solvency funding purposes.

5.7 The OBA submits that the pension regulator should be given discretionary powers
to address funding concerns. The criteria for the exercise of this discretion must be
clearly articulated in the legislation.

5.8 The OBA submits that the provision in the legislation for the use of letters of
credit for solvency funding purposes might assist employers in dealing with short term
funding issues. In addition, the OBA submits that the pension regulator should be given
broader discretion to deal with solvency concerns. Finally, there is no consensus among
Members as to whether changes in the law that would permit an employer broader access
to surplus would result in more generous funding of defined benefit pension plans.

6.1 The OBA submits that the funding limits in the Income Tax Act, especially the
10% limit, should be increased. The OBA submits that the Ontario government should
urge the federal government to make the necessary changes to the Income Tax Act.

6.2  The OBA submits that the funding limits under the Income Tax Act should be
increased allowing greater latitude for employers wishing to increase contributions.
There is no consensus among Members as to whether a new type of single-employer
pension plan, involving shared funding risk, and permitting the reduction of accrued
benefits should be introduced.

6.3  The OBA submits that mandating the establishment of contingency reserves is not
appropriate. Instead, the OBA submits that Ontario should urge the federal government
to remove or amend the excess surplus rule under the Income Tax Act.

6.4  The OBA submits that additional investment restrictions are not appropriate. The
OBA submits that a more appropriate investment model for pension plan investing may
be one that is similar to the one recently implemented in the Trustee Act. The OBA
submits that the quantitative restrictions on investments are not appropriate and instead
the sole investment rule should be the prudent person approach.

7.1 The OBA submits that the levels of protection under the PBGF should be
increased. There is no consensus among Members as to whether PBGF premiums should
be increased. The OBA submits that PBGF premiums should continue to have two
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elements: (1) employer-paid based on risk, and (2) industry-wide premium paid by all
defined benefit plans that are covered by the PBGF.

7.2 The OBA notes that the PBGF is not adequate to meet foreseeable claims on it
under the existing rules. There is no consensus among the Members as to whether the
eligibility rules or funding rules for the PBGF should be changed.

7.3 and 7.5 The OBA submits that other alternatives to the PBGF should be employed
to help protect members from the effects of plan under funding or the employer’s
insolvency. The OBA submits that other possible measures include use of letters of
credit for solvency funding purposes, cessation of contribution holidays where solvency
concerns arise, controls on investment and flexibility on amortization of solvency
payments. There is no consensus among Members regarding other proposed measures,
such as the elimination of grow-in benefits when a plan is terminated in a deficit position
and the issue of surplus entitlement.

7.4  The OBA submits that the regulator should not have the power to adjust
premiums paid to or benefits paid out of the PBGF. The OBA submits that FSCO, and in
particular, the newly established PBGF management committee, should continue to
oversee the management and administration of the PBGF.

8.2  The OBA submits that the same wind-up procedures should not apply in all cases
— defined contribution pension plans and plans with a small number of members or
liabilities should have simplified procedures. The OBA submits that the PBA should be
amended to allow additional types of payments to be made from a wound up pension
plan. The OBA submits that on a partial wind up the purchase of annuities should not be
required. The OBA submits that the PBA should be amended to permit the immediate
transfer of a portion of a member’s pension benefits (where the plan is in a deficit
situation) based on the funded position of the plan at the wind up date. The OBA submits
that excessive employer contributions made after a wind up occurs should be explicitly
recognized in the PBA as overpayments that can be refunded to the employer. The OBA
submits that there needs to be a process in place to address the issue of missing members
for both ongoing plans and plans carrying out a wind up. Members are unable to reach a
consensus regarding “grow-in” benefits; however, they recognize this as an area of
importance to be considered by the Commission.

8.3 The OBA submits that the pension regulator should have discretionary authority
to order wind ups. The OBA further submits that the parameters under which the
regulator exercises such discretion should be clearly set out, be reasonable, and reflect the
policy and purposes of the PBA.

8.4  The OBA submits that the PBA should be amended to more specifically deal with
plan mergers.

8.5 There are differing points of view among Members regarding the possible
elimination of partial wind ups and the provision of grow-in benefits. We encourage the
Commission to consider all points of view prior to developing its conclusions and
recommendations regarding partial wind ups and grow-in.
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8.6  The OBA submits that the rules in the PBA that apply to material changes in the
circumstances of the sponsoring employer should be directed at facilitating the transfer of
assets from one pension fund to another. This policy direction should be specified. The
OBA notes that there is a related issue under subsection 80(8) of the PBA related to
MEPPs. In this regard, the OBA submits that the mandatory acceptance of a subsection
80(8) transfer should be eliminated.

9.1 The OBA submits that the Commission should expedite the development and
adoption of the Model Pension Law and revised Reciprocal Agreement.

9.2  The OBA submits that, in general, the law governing pension plan funding should
be clarified and codified. This would provide more certainty to all stakeholders. There are
differing views among Members as to what such funding rules should include.

9.3 The OBA submits that efforts should be made to ensure that plan sponsors and
beneficiaries are better acquainted with their rights and obligations. A key step in this
effort should be the clarification of the legislation. Another step is additional
communication (additional FSCO policies, plain language guides, etc.).

94 Generally, there is no consensus on this issue. Some Members submit that there
are problems with the current model of pension regulation in Ontario. These Members
submit that part of the problem may be because FSCO’s Pension Plans Branch functions
are not sufficiently articulated by specific statutory language to guide it in the
performance of its regulatory function. Members submit that the FSCO should be
granted policy-making functions. Some Members submit that the FST should be
eliminated or restructured.

9.5 There is no consensus on this issue. Some Members submit that FSCO needs to
be provided with adequate resources such that it can provide comprehensive regulation of
pensions. However, other Members submit that areas that could be reassigned from
FSCO are trust issues and pension plan investing.

9.6  The OBA submits that FSCO and the Ministry of Finance should avail themselves
of industry expertise more frequently than they currently do in order to gain the benefit of
the input of outside expertise. The OBA submits that the PBA should be amended to
clarify the issue of third party service provider liability. The OBA submits that it should
be clear in the PBA that professional advisors should be able to provide their services
without any uncertainty about that role. Some Members submit that there should be
certainty in a lack of fiduciary duty. Some Members submit that FSCO’s Pension Plans
Branch ought to be part of setting of standards and involved in the disciplinary process of
actuaries.
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Introduction

We are pleased to provide our submission on behalf of the Ontario Bar Association (the
“OBA”). Established in 1907, the OBA is a branch of the Canadian Bar Association. It
is the largest voluntary legal association in Ontario and represents more than 17,000
lawyers, justices, law professors, and law students. The OBA Pensions and Benefits
Section has more than 280 members (“Members”) who serve as legal counsel to various
stakeholders within the pension and benefits industry. These stakeholders include
pension and benefit plan administrators, employers, pension and benefit consultants,
investment managers, actuarial firms and other advisors.

In 2006, the Honourable Greg Sorbara, the Minister of Finance, appointed the Expert
Commission on Pensions (the “Commission”) to “examine the legislation that governs
the funding of defined benefit pension plans in Ontario, the rules relating to pension
deficits and surpluses and other issues relating to the security, viability and sustainability
of the pension system in Ontario”. The Commission released a discussion paper entitled
“Reviewing Ontario’s Pension System: What are the Issues?” (the “Discussion Paper”)
and invited written submissions. The OBA’s submission is in response to this paper and
we have responded in this submission to certain specific questions from the Discussion
Paper. Various questions posed in the Discussion Paper are not addressed in our
submission, as the OBA has focussed on those questions that are legal in nature, as
opposed to policy, social or economic. At the end of each Section, we have provided a
brief summary of our comments on that question.

We have several introductory comments:

First, the OBA is very pleased that this initiative is underway. As you will see from the
comments below, the OBA is of the view that legislative change is imperative in this area
of the law. Several recent cases in the pension area illustrate some of the inadequacies in
the current legislation. All Members are concerned about the future of defined benefit
(“DB”) pension plans and wish to see such plans continue as a key form of retirement
income for Ontarians. The OBA submits that legislative change is necessary in order to
encourage existing DB plan sponsors to maintain their plans and to encourage other
employers to implement such plans.

Second, the Members represent a diverse spectrum of organizations and employee groups
plus those employed by the government, the broader public service and consulting firms.
The submission attempts to present a consensus position where possible. However, given
the nature of some of the issues, and the fact that the OBA represents members with
differing interests, certain of our submissions present differing views (we have noted this
where applicable). Where there is more than one position stated, the OBA should not be
viewed as specifically supporting any particular position.

Third, there are several key areas that the OBA collectively submits are in need of
legislative reform, specifically: pension funding, mergers and acquisitions, asset
transfers, plan wind-ups, mechanisms for payment of missing member entitlements,
treatment of surplus, revamping of the Pension Benefits Guaranteed Fund (“PBGF”),
investment rules (especially the quantitative investment limits), specific legislation for



ONTARIO Page 7 of 56
4 BAR ASSOCIATION Submission to the Ontario Expert Commission on Pensions

1.5

A Branch of the CANADIAN BAR ASSOCIATION

multi employer pension plans (“MEPPs”), specific legislation for defined contribution
(“DC”) plans and plan administration (in particular, pension plan expenses and liability
of third party service providers).

In addition, the OBA is of the view that the powers and mandate of the Financial Services
Commission of Ontario (“FSCO”) need to be addressed. The OBA submits that the body
regulating pension plans should be comprised only of individuals who have expertise in
the area of pensions. Both FSCO and the Financial Services Tribunal (“FST”) should be
specialized bodies. Furthermore, consideration should be given to giving the regulator
the power to issue advance rulings (similar to those issued by the Canada Revenue
Agency (the “CRA”)).

The following comments are made with reference to the questions set out in the
Discussion Paper.

In light of recent court decisions, are appropriate legal rules in place to protect the
interests of present and prospective pensioners, and of employers who sponsor
plans?

The Pension Benefits Act, R.S.0. 1990, c. P.8 (the “PBA”) fails to address some
significant pension issues such as the appropriateness of applying trust law principles to
pensions. As stated by Justice Gillese in Nolan v. Ontario (Superintendent of Financial
Services), [2007] O.J. No. 3321 (“Kerry”), in the area of pension law, “... a number of
significant questions remain to be decided.” Moreover, in some instances statutory
interpretation by FSCO, the FST, the Divisional Court and the Ontario Court of Appeal
has been inconsistent. This illustrates that the existing legal rules require clarification.

In Kerry, the main issues were plan expenses payable from the pension fund and the use
of surplus assets to pay current service costs. The Superintendent of Financial Services
(the “Superintendent”) investigated and took action on some member complaints from
which a series of appeals followed. The FST rendered a decision that permitted payment
of plan expenses from the fund and permitted the use of surplus assets to pay current
service costs; however, the Divisional Court largely overturned that decision. The Court
of Appeal overturned the decision of the Divisional Court largely re-instating the FST’s
decision. Leave is currently being sought to the Supreme Court of Canada.

Inconsistency between the decision-making bodies makes the situation unclear to the
various stakeholders and causes uncertainty regarding what can or cannot be done. For
plan sponsors, who need to be able to predict costs, the uncertainty may lead them to
terminate or refrain from sponsoring DB plans, and sometimes replace them with other
capital accumulation-type plans or not replace them at all. This reaction may harm the
interests of present and future pensioners, as a DB pension plan is preferable to other
retirement savings vehicles for many employees. The PBA requires clarification so that
plan sponsors have a better understanding of plan administration requirements, plan
members can better understand their rights, less reliance is needed on FSCO, the FST and
the courts, and FSCO, the FST and the courts are better able to provide consistent
decisions.
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In addition to the process issues discussed above, there are substantive problems with the
rules that cause additional uncertainty and other difficulties for plan sponsors. For
example, the Court of Appeal decision in Kerry still requires an analysis of the original
plan documents in order to determine whether expenses can be charged to a plan. When
many Canadian plans were established in the 1940s and 1950s, they were underfunded
and the plan sponsor agreed to assume responsibility for plan expenses, not foreseeing
that at some point in the future the plan might be in a surplus. The effect of the case law
is that an employer in 2007 may be bound by the terms of a trust dating back to the mid-
1950s requiring it to pay plan expenses from general revenues even when the plan is in a
surplus position. Presumably, the result would be different if the plan had happened to be
established through an insurance contract. The OBA believes that substantive rules, such
as this one, which depend on common law principles, need to be revised to bring
consistency and certainty into the operation of pension plans, whatever the ultimate
legislative principles adopted.

In summary, the OBA submits that legislative reform must be a priority in order to
provide clear guidance for all stakeholders.

Are appropriate oversight mechanisms available to ensure compliance with the legal
rules?

Neither FSCO nor the FST, possess all of the powers and resources they need to ensure
compliance with pension legislation.

The first problem with Ontario’s current oversight mechanisms is that FSCO has not
provided enough guidance to plan administrators on interpretive issues. For example,
following the decision in The Ontario Teachers’ Pension Plan Board v. Superintendent
of Financial Services et al., [2004] O.J. No. 331 (“Stairs”), some of the public pension
plan administrators approached FSCO for guidance as to whether the Stairs decision
could be applied to the division of post-retirement pension benefits in the event of a
member’s marriage breakdown. FSCO was unable to provide any direction.

The OBA submits that FSCO should be able to provide “advance rulings”, analogous to
those provided by the Ontario Securities Commission (the “OSC”) or the CRA, which
would be “advice” to plan sponsors and/or members to give guidance on FSCO’s views
as to how provisions of the PBA would be interpreted. However, the mechanism for
providing advance rulings may be complicated by the fact that several parties may have
interests. The OBA recognizes that any power to issue advance rulings would have to be
structured in a way that would be helpful to the industry. For example, the OBA notes
that at the time the proposal to merge FSCO with the OSC was being considered, the
issue of giving FSCO the power to provide advance rulings was canvassed. FSCO’s
proposal was completely unworkable. For example, it was contemplated that to obtain an
advance ruling on a transaction, all of the stakeholders (including the plan members)
would have to be notified of the proposed transaction so that they could make
submissions. Since the transactions that could potentially be the subject of advance
rulings are generally highly confidential, no plan sponsor would ever seek an advance
ruling.
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Another option may be to consider giving FSCO discretionary powers that would give it
more flexibility in applying certain rules, e.g., the funding rules (see the discussion below
in section 5.4).

Some Members submit that a second problem with oversight mechanisms is the potential
that FST decisions may be challenged and the courts might not afford the FST a high
level of deference. The FST is a general body that was created under the Financial
Services Commission of Ontario Act, 1997, S.0. 1997, c. 28 (the “FSCO Act”) to replace
the former Pension Services Commission (the “PCQO”), which was a body that specialized
exclusively in pensions that also had policy-making functions. The FST is responsible
for adjudication in a variety of sectors, including co-operatives, credit unions, insurance,
mortgage brokers, loans and trust, and pensions. In addition, the nature of the FST’s
expertise is primarily adjudicative with no policy functions. Many have argued that
involvement in policy development would be an important consideration in evaluating a
tribunal’s expertise. The Supreme Court of Canada provided its view of the FST in
Monsanto Canada Inc. v. Ontario (Superintendent of Financial Services), [2004] S.C.J.
No. 51 (“Monsanto”).

In Monsanto, the Superintendent refused to approve a partial wind up report for failing to
provide for the distribution of surplus assets relating to the part of the pension plan being
wound up. A majority of the FST ordered the Superintendent to approve the report,
deciding that subsection 70(6) of the PBA provides no more than a right to participate in
surplus distribution when, if ever, the plan fully wound up. The Superintendent
successfully appealed to the Divisional Court and the Court of Appeal and the Supreme
Court dismissed further appeals from the employer.

The issue at the Supreme Court was whether the FST properly interpreted subsection
70(6) of the PBA. Some view the Supreme Court’s decision as lowering the standard of
deference towards the FST’s decision, by providing that the FST’s decision had to be not
just reasonable, but correct. In writing for the Court, Justice Deschamps held that since
subsection 91(1) of the PBA provides for a statutory right of appeal to the Divisional
Court, “this suggests that the legislature intended less deference to be afforded to the
Tribunal on judicial review.” Justice Deschamps also discussed the fact that the FST
“does not have specific expertise in this area” and that “there is no requirement that
members necessarily have special expertise in the subject matter of pensions.” Justice
Deschamps has highlighted the fact that there are members of the FST who do not have
expertise in pensions. It is not clear whether the Supreme Court of Canada has lowered
the standard of review. In the recent Kerry decision, the Ontario Court of Appeal
determined that there are different standards of review applicable to the FST depending
upon whether the FST is considering a question of law or a question of mixed fact and
law. As mentioned above, appeal for leave to the Supreme Court of Canada has been
sought in the Kerry case.

Some Members submit that the Commission should consider the level of deference
afforded to the FST, in light of Justice Deschamps’ comments. In this regard, the
Commission may wish to consider whether pension plans should have their own
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specialized regulatory body (similar to the former PCO). It is the OBA’s view that a
specialized regulatory body for pensions would be preferable.

Other OBA Members submit that the FST should be eliminated, given the lack of
deference provided to the FST and its lack of policy function. This would permit pension
stakeholders who are dissatisfied with a Notice of Proposal from the Superintendent
ready access to the courts where the issue will be ultimately decided in any case.

In summary, the OBA submits that there should be mechanisms in place for FSCO to
provide greater guidance on matters of interpretation (such as advance rulings). In
addition, the OBA submits that the body responsible for the regulation of pension plans
should be a specialized body (similar to the former PCO).

Should different kinds of workers, employers and plans be subject to different
regimes of regulation?

The OBA submits that in general different kinds of workers, employers and plans should
not be subject to different regimes of regulation. However, the OBA submits that the
following types of plans should be subject to different regimes of regulation:

(1) Single-employer vs. multi-employer pension plans

MEPPs require different rules than single employer plans due to their
distinctiveness. There are different types of MEPPs; some are DB; some provide
for a fixed contribution by the contributing employers and provide for a DB
pension; and some are jointly sponsored. All of these have significant differences
from single-employer pension plans and require more regulation in the PBA,
preferably in a separate division within the PBA. To the extent that a new model
of multiple employer pension plan is created (as suggested in Section 3.4), there
should be a separate regime of regulation for such plans.

(ii) DB vs. DC pension plans

The PBA was drafted with the focus primarily on DB pension plans. Given the
significant differences between DB and DC pension plans, concerning funding,
sharing of risks and assumption of responsibilities, the rules respecting DC plans
should be in a separate division in the PBA.

(iii)  Specimen plans

In order to simplify the administration and regulation of pension plans, and to
provide some encouragement and incentive for employers to establish pension
plans, there is a need for specimen plans, both DB and DC. These plans should be
subject to simplified regulation and reduced regulatory fees.



ONTARIO Page 11 of 56
4 BAR ASSOCIATION Submission to the Ontario Expert Commission on Pensions

1.8

A Branch of the CANADIAN BAR ASSOCIATION

(iv)  Private vs. Public sector plans

The PBA should distinguish, for some purposes, between private and public
sector plans. For example, as discussed in more detail in Section 6.3, the OBA
submits that different solvency funding requirements are appropriate for public
sector plans. Recent amendments to the PBA involving jointly-sponsored plans
suggest that there may be a trend towards treating public sector pension plans as a
separate category of plan. Some Members are concerned that the trend toward
differential treatment for public sector plans in the PBA may widen the gap,
which already exists between pensions provided to public sector workers and
those provided for private sector workers. Nonetheless, the OBA recognizes that
the public sector plans may require different forms of regulation in certain areas
(e.g., in the area of investments).

In summary, the OBA submits that generally all pension plans should