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Preface

On April 7, 2010, the Adjudicative Tribunals Accountability, Governance and Appointments
Act, 2009 (S.0. 2009 CHAPTER 33, Schedule 5) came into force. It is an entirely new piece
of legislation that for the first time in Ontario provides a statutory definition of the
relationships between the government and its various adjudicative tribunals — 37 of them.’

To a large extent, the quality of everyday justice in Ontario is measured in terms of the
efficiency, effectiveness, independence, competence and impartiality of adjudicative
tribunals. Legislation affecting the accountability, governance and appointments in respect
of such tribunals is of paramount importance to every person and business in this Province.
This “new Act” is, therefore, of seminal significance for Ontario’s administrative justice
system. And, while it is to be admired for its progressive provisions concerning the
appointment and re-appointment of tribunal members, and for its creation of a number of
instruments of public accountability for tribunals, it is also noteworthy for its disturbingly
pervasive provisions that guarantee each line-ministry’s control of “its” tribunals. These
provisions cannot be reconciled with the rule-of-law principle of judicial independence and
to see them now formally embedded in the Province’s laws is deeply concerning.

The Ontario Bar Association (OBA), an autonomous, provincial branch of the Canadian Bar
Association (CBA), is a voluntary, non-partisan, professional association representing over
17,000 lawyers, judges and law students across the province. As ‘the voice of the legal
profession’, the OBA is the only legal association that represents lawyers from every
practice area. When, in proceedings before adjudicative tribunals, the rights of Ontario
citizens and businesses are challenged — or fall to be validated or enforced — it will be
commonly the members of this organization who will be the advocates representing their
interests.

The OBA has, therefore, a duty to speak on behalf of those persons and businesses, and is
uniquely equipped to evaluate the new legislation. We bring to that evaluation the
perspective of the user communities which the tribunals serve, and the perspective of
professional advocates versed in the principles of natural justice by which those tribunals
are governed. We also bring an extensive experience with the operations of these tribunals.

The new Act is formally about governance and accountability of tribunals. However, since it
addresses the governance and accountability of adjudicative tribunals only, it is, most
importantly, about justice. And, from a justice perspective, it seems to this Association that
this legislation’s repudiation of the rule-of-law principle of judicial institutional independence
must not go unnoticed or unremarked. Hence this commentary.

" The 37 tribunals governed by the new Act are to be found listed in General O. Reg. 126/10.
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Introduction

There is much to be admired about the new Act:

Accountability is obviously important and the accountability mechanisms specified are at least
in form well conceived. No one would question the need for a tribunal having a business
plan, mandate and mission statements, a consultation policy, a service standards policy, a
complaints process, etc.

Legislating a qualification-driven, merit-based and competitive selection process for agency
members is ground-breaking, as is the performance-based reappointments process.

Specifying the basic qualifications required for appointment, and providing that no one may
be appointed or reappointed except upon the recommendation of the agency chair will
underwrite a standard of excellence and contribute importantly to a tribunal’s independence.

However, from a justice perspective, the new Act presents a number of critical issues.

The Provisions That Give Us Concern

As the government indicated during the consultation process that preceded the enactment
of this Act, the Act is apparently intended to codify the policy framework and processes that
are already in place as a matter of established government policy and direction. One of the
obvious advantages of a codification is that it presents an opportunity to gather up existing
policies and directions in clear language and in one place and provide a comprehensive
picture that may previously not have been conveniently available. What our members were
surprised to find, however, was that the comprehensive picture provided by the new Act
gives rise to serious concerns about the independence of Ontario’s adjudicative tribunals.

In particular, we are concerned about provisions in the Act that will enhance the responsible
ministers’ direct and indirect control of tribunals to a degree that effectively transfers control
from the tribunal chairs to the ministers and — it follows — to the tribunals’ host ministries.
The degree and scope of the control that the new Act places in the hands of the
“responsible minister” are of such significance as, in our submission, to effectively eliminate
any notion of independence — or at a minimum, any appearance of independence — of
Ontario’s adjudicative tribunals. Independence, including the appearance of independence,
is the rule of law’s cornerstone requirement for a legitimate exercise of a judicial function
and is, therefore, the hallmark, of any credible adjudicative tribunal. Of course, adjudicative
tribunals are not courts, but their principal assignment is the exercise of judicial, adjudicative
functions, and the law requiring them to be independent and impartial is clear.

The number of tribunal executive policies and operational matters that, subject to budget
approval, one would normally expect to find within the control of an independent and
autonomous tribunal but which under this new Act cannot be implemented without the prior
approval of the responsible minister is remarkable, and includes the following:

¢ financial arrangements; s.77(2)(a)
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o staffing and administrative arrangements; s.71(2)(a)
e member orientation and training arrangements; s.71(2)(b)

» the accountability relationships of the tribunal, including its duty to account to its
responsible minister (there are no limits on these requirements); s.17(2)(b)

e the tribunal’s planning and reporting; s.71(2)(e)
¢ the tribunal’s committee structure; s.77(2)(d)

« the tribunal’s “business plan” in respect of that plan’s “prescribed” contents plus any
matter specified in a Management Board directive; ss.72(2) and (3)

¢ the tribunal’s mandate and mission statements; s.3(3)
e the tribunal’s consultation policy; s.4(3)

¢ the tribunal’s service standards (these presumably will include the time to be allotted to
tribunal members for hearings and decision-writing time); s.5(3)

« the tribunal’s complaints procedure; ss. 5(2)(b) and 5(3)

¢ the job descriptions for incumbent tribunal members, vice-chairs and chair; s.7(2)(a)
¢ the qualifications for appointment to the tribunal; s.7(2)(b)

+ the members’ code of conduct; s. 7(2)(c)

¢ the “member accountability framework”; s. 7(3)

e “any other matter” specified by Cabinet in regulations or in a “directive of Management
Board”; ss. 3(2)(c), 4(3), 5(2)(c), 6(2), 7(2)(d), 10(2)(f), and 12(2)

The impression of ministerial control is strengthened by the additional fact that none of the
accountability documents may be changed without the chair first obtaining the Minister’s
approval. s.9

Moreover, the qualifications required of a person to be appointed to fill a particular vacancy
on the tribunal, and the steps to be taken in the recruitment process for that position, are to
be advertised by the responsible minister and not the chair. ss.14(3), 14(3)(a) and 14(3)(b)

Also, while the legislation requires the selection process to be merit-based and competitive,
the actual nature of the selection process — the degree and nature of the competitiveness
that is incorporated in the process — has been left to be specified by the responsible
minister, not the chair. s.74(3)

We are concerned, as well, to find that all of the provisions in section 14 concerning chair-
approved, qualifications-driven, merit-based and competitive appointments and
performance-based reappointments — some might say the most progressive part of the new
Act — do not override existing appointment provisions in other statutes or regulations; they
can all, or any part, be swept away at any time merely by a regulation enacted under this or
another Act, and that by regulation alone any person can be authorized to waive the
provisions, presumably on a case-by-case basis, or generally. ss.14(5) and s.23(e)

The degree of the tribunals’ dependency on their responsible minister is also remarkably
deepened by the fact that the minister is specifically empowered to, at any time (and at least
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every six years), choose a public servant “or any other person”, and commission him or her
to review the tribunal and its performance and to say, amongst other things, whether the
tribunal should be discontinued or “changed”. ss. 21(1), 21(2)(h) and 21(3). There are no
assurances here that the chosen reviewer will bring to the review an appropriate
independence and objectivity or any particular adjudicative expertise or adjudicative tribunal
experience; no provision for participation by the tribunal in the choice of the reviewer or the
development of the review agenda; nothing to assuage the inevitable concerns about the
possibility of an undisclosed agenda. This Sword of Damocles provision is, with respect,
incompatible with the concept of independence from government that the justice system
expects of an adjudicative tribunal.

9. It seems to us to not be overstating the matter to observe that by the provisions of this new
Act the legislature has effectively converted adjudicative tribunals to ministerial departments.
If this degree of control is deemed to be necessary, why, one is moved to ask, do we have
“tribunals” at all? If the facades were torn down and the reality displayed, the issue of
governments exercising judicial functions could then be addressed directly.

10. Our concerns about these multiple lines of direct and indirect control and influence are, of
course, seriously exacerbated by the fact that, in most cases the responsible minister
exercising these controls and managing these influences remains the minister whose own
ministry’s policies or operational decisions are being reviewed and potentially overturned by
the tribunal in question. The new Act does not appear to contemplate any change in the
current arrangements whereby most tribunal chairs report to ministers who are in fact in that
very position.

11. Many of the matters which this Act subjects to ministerial control are properly only the
business of the tribunal, but where outside oversight is desirable and appropriate, that
oversight should be assigned to an organization with no interest in the matter other than in
maintaining standards of excellence in the administrative justice system; an organization
with both acknowledged independence, and respected adjudicative tribunal expertise. We
had earlier recommended the creation of a Ministry of Administrative Justice, or a dedicated
structure, perhaps an “Administrative Justice Office”, perhaps within the Ministry of the
Attorney General, to which all tribunal chairs would report and be responsible. Without that
kind of structure, as a minimum, the policies and processes defined in the new Act must be
seen, in our respectful submission, as having created adjudicative tribunals that simply do
not meet the common law’s minimal requirements of judicial independence.

12. It would also help if section 11 of the Act defining the contents of the Memorandum of
Understanding were to be amended to require the Memorandum to contain confirmation of
the Minister’s responsibility to respect the independence of the tribunal and to defer in the
ordinary course to the Chair’s decisions respecting the tribunal’s administrative and
management policies and strategies.

13. The constitutional validity or otherwise of this legislation may be impacted by future
jurisprudence of the Supreme Court of Canada eventually confirming that the “unwritten”
constitutional requirement of judicial independence® does or does not apply to adjudicative

* As originally identified as applicable to “all courts” in Reference re Remuneration of Judges of the Provincial
Court of Prince Edward Island; Reference re Independence and Impartiality of Judges of the Provincial Court of
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14.

15.

16.

17.

18.

tribunals. We would also note that, in addition to the so-called unwritten constitutional
requirement of judicial independence there are also written constitutional requirements
applicable to tribunals — i.e., the requirements arising under sections 7 or 11(d) of the
Charter — and we can be sure that there are Ontario tribunals that do fall within the latter
requirements. For tribunals whose independence is found to be protected by the
Constitution, it seems reasonable to expect that the dependency created by the control
provisions in the new Act could render their decisions constitutionally invalid.

But, even if the answer is that most adjudicative tribunals are not constitutionally required to
be independent, the question remains as to why Ontario would subject its citizens to having
their everyday rights determined by adjudicative tribunals that are clearly not independent,
and in whose impartiality they are given no reasonable grounds for confidence — tribunals
that do not, in short, comply with the common law principles of natural justice

It is also striking that such a large number of important matters impacting the viability,
effectiveness and legitimacy of every tribunal have been placed within the autonomous
hands of so many different responsible ministers. Adjudicative tribunals are much alike in
what they do, in the skills they require, in the resources they need, and in the administrative
justice principles governing their work. Viewed from that angle, adjudicative tribunals cry out
for central co-ordination. But here we have a new Act whose effect is to confirm the 20™
century balkanization of tribunals. Where, we respectively ask, are the provisions for co-
ordination, for the identification and application of best practices and congruent principles,
for the development of broadly based expertise in the administration of such tribunals, and
for common support services? Why in this modern era have we codified governance
frameworks that continue to embrace the multiple-silo concept which has long been
identified as a major problem with the administrative justice system as we have known it?

The clustering provisions seem intended to address those issues over time but there will
always be the need for co-ordination and the promotion of best practices between clusters
and amongst tribunals that remain autonomous, and there is nothing in the new Act that is
responsive to that need.

In the appointments provisions, we welcome the specification of selection criteria. s.74(7)
But do we really want to ensure that only candidates with experience and knowledge relating
to the tribunal’s work can be appointed to that tribunal? Of course, appointing mostly people
with subject-related experience is desirable, but it should not rule out the appointment of
people with the desired adjudicative skills and aptitude on the sole basis that their subject-
matter experience and knowledge is in other fields. Some periodic leavening of a tribunal’s
perspective is surely desirable.

One minor change that would contribute substantially to the appearance of tribunal
independence, and would in fact be congruent with the principles of independence, would
be to require each tribunal to make its annual report available to the public at the same time
as it delivers it to the responsible minister. See section 13(1).

Prince Edward Island R. v. Campbell; R. v. Ekmecic; R. v. Wickman Manitoba Provincial Judges Assn. v. Manitoba
(Minister of Justice), [1997] 3 S.C.R. 3 [PEI Reference].

6|Page



Significant Omissions

Qualifications and core competencies for Tribunal chairs, vice chairs and members.

19. Despite the prominent role to be assigned to tribunal chairs in the appointments process,
there is nothing in the new Act about the qualifications of tribunal chairs or their core
competencies, nor about the process for selecting, appointing or reappointing them. This is
especially disappointing since it our understanding that, in the actual administration of its
adjudicative tribunals, the present government has in fact been guided by a set of
sophisticated qualifications and core competencies for chairs that are part of the Public
Appointments Secretariat’s new “governance tools”, and has, as well, been advertising the
positions, conducting competitive selection processes, and consulting with user
communities about the choice of chairs. We are disappointed that these policies are not
incorporated in the new Act.

20. Position descriptions and the description of core competencies for members and vice-chairs
are also set out in the PAS’s governance tools. We believe these descriptions to be
outstanding and are disappointed at the failure to include them in the new Act, if only as a
Schedule subject to amendment by regulation. Their presence in the legislation would
provide a long needed public testament to the standards of excellence expected of chairs,
vice-chairs and members of these important tribunals.

Compensation

21. One of the particularly welcome initiatives of the present government that is also not
reflected in the new Act is its establishment of a rational structure for ensuring appropriate
compensation and benefits to tribunal members by tying the compensation levels for tribunal
positions to the compensation being paid in respect of public-service positions with
equivalent responsibility. We had expected that this initiative would have been confirmed in
the new legislation, but, in fact, compensation is not mentioned.

Reasons

22. From the users’ perspective, the most important vehicle for tribunal accountability is the
written reasons in which a tribunal justifies its adjudicative decisions. We would strongly
suggest that in an era where concern about tribunal accountability is so evident, it is time to
make written reasons, and their publication in formats that make them readily available to
the public, mandatory. This could be conveniently accomplished by an amendment to the
Statutory Powers Procedures Act.

Appointment, Re-appointment and Termination of Members

23. The new Act makes no reference to terms of appointments. One understands that it might
be difficult to specify the length of terms, since different adjudicative tribunals might require
different policies in that respect, but it would have been valuable to have the legislation
specify that appointments will be for fixed terms and not “at pleasure” and to have specified
a minimum term of, perhaps, two years.

24. The new Act provides that reappointments will be pursuant to performance-based
recommendations from the tribunal chair. It is reasonable, therefore, to contemplate that
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25.

26.

27.

28.

there will be members whose reappointments will not be recommended, not because of
misconduct that would amount to cause for discharge, but for failure to meet standards of
performance; standards set, one would hope, at a level of excellence. Given that tribunals
must be able to attract candidates who will have to abandon practices or leave current
employment to take an appointment, considerations both of fairness and institutional policy
seem to require provisions concerning fair notice of non-reappointment. And, since it would
be contrary to the principles of natural justice to have adjudicators continuing to adjudicate
while under notice of non-reappointment, we are, as a practical matter, talking here
principally about compensation in lieu of notice.

It would also have been in the interest of creating attractive employment opportunities to
have made provision for the transfer of life insurance and health and disability benefits of
members not reappointed for failure to come up to the tribunal’s performance standards,
without new medical examinations.

In an earlier, pre-enactment submission, our Association took the position that where a
tribunal chair proposes to recommend against the reappointment of a member on the
grounds of their failure to meet the tribunal’s performance standards — a recommendation
that under the new Act will effectively end that member’s adjudicative career — there must be
an independent committee that would be required to “sign off” on that recommendation.
Nothing of this nature appears in the new Act. The need, however, remains palpable,
especially given the lack of any control on the selection, appointment or reappointment of
tribunal chairs. Without a specific, sign-off structure, it is possible that the Ontario
Ombudsman will eventually fill the gap, but a custom-designed committee would seem
preferable.

Indeed, the new Act is replete with places in which provisions for approval by an
independent committee of people with long experience of adjudicative tribunals, instead of
the “responsible minister”, would make the difference between tribunals that are seen to be
independent and ones the Act shows to be dependent.

The requirement in section 5(2)(b) for the chair to establish a complaints process (and the
attendant contemplation of complaints against individual tribunal members and concerns
about potential remedies arising from the complaints process) necessitates now having a
process for dealing with the discharge of a member for cause. The principles of security of
tenure that are applicable to members of adjudicative tribunals require that during their term
they be removable only for cause, and that that cause be subject to independent review and
determination by a process at which the [member] affected is afforded a full opportunity to
be heard.®. This would have been an appropriate Act in which to codify the protection the
common law requires in that regard.

’ R. v. Valente, [1985] 2 S.C.R. 673 at para. 31.
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Conclusion

Because of these omissions, and most importantly because of its general failure to respect
the principles of judicial independence for adjudicative tribunals, the new Act is not, with
respect, acceptable as a long-term, statutory basis for administrative justice in this Province.
In fact, its enactment demonstrates, as nothing else could, the pressing need for a full,
public review of the structural, tribunal/government relationships required if Ontario’s citizens
and businesses are to have the benefit of a proper, rule-of-law compliant, administrative
justice system.
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