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PREFACE

We are responding to the invitation of Mr. Uhlmann, Project Director of the Administrative Justice
Initiatives in the Office of the Premier, for submissions respecting the Government’s announced
intention to introduce legislation giving statutory form to and codifying the policy framework and
processes already developed for improving the management, accountability and governance of
adjudicative agencies. The invitation, in the form of Mr. Uhlman’s “Notice of Consultation”, came to
our attention on September 14, 2009.

The Ontario Bar Association (OBA), an autonomous, provincial branch of the Canadian Bar
Association (CBA), is a voluntary, non-partisan, professional association representing over 16,000
lawyers, judges and law students across the province. As ‘the voice of the legal profession’, the OBA
is the only legal association that represents lawyers from every practice area.

The management, accountability and governance of adjudicative agencies are inherently topics of
great interest to all of our members since there hardly is a lawyer who, in his or her professional
activities, does not find him/herself engaged, with the decision-making of adjudicative agencies.
Most of our specialized Sections have one or more adjudicative agencies playing a prominent role in
their field of interest.

The efficiency, effectiveness, independence, reliability and impartiality of adjudicative agencies are
of paramount importance to our justice system. We were very pleased to hear of the
Administrative Justice Initiatives Project and gratified to receive the invitation to make
submissions. We are hopeful that this submission, informed as it is by our members’ special
experience with adjudicative agencies, may be found to contribute in an especially positive way to
the development of the legislation in question. We look forward to further opportunities to
participate in this initiative as the project moves forward.
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INTRODUCTION

The Notice of Consultation indicates that the legislation being considered is to codify a policy

framework and processes “that have already been developed” as part of the government’s “Agency
Modernization” commitment.

Internal consultation in the process of developing this submission indicates that there is generally a
good level of awareness and understanding amongst members of our Section executives with
respect to the “clustering” project involving the five “land” and “environment” tribunals which we
understand was one of the important projects arising out of the Agency Modernization
commitment. We are also, of course, aware of the “Governance Tools” that the Public Appointments
Secretariat was responsible for developing. We assume that these Tools were also part of the
Agency Modernization initiative.

We are advised by members familiar with the Governance Tools that the Tools make a highly
positive contribution to the quality of the administrative justice system but we were concerned to
discover that relatively few members of our Section executives have had occasion to consider them
in detail.

We are also aware generally of the marked improvements to the level and structuring of
compensation for adjudicative agency chairs and members, to the recognition of the need for merit-
based appointments and reappointments, and to an enhancement in the influence of agency chairs
on the appointment and reappointment processes, but again our executive members are, for the
most part, not familiar with the details of these changes.

All of that is to say that you will find that this Submission is necessarily weighted with questions
and the identification of points of particular interest and not overly burdened at this point with
recommendations. We hope that it will mark the beginning of a conversation about these
important matters through which we can develop a better understanding of what has already been
developed, and thus position our organization to make a more focused contribution to the proposed
legislation.

The Submission deals with various points in the order in which they arise in the Notice of
Consultation.
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GENERAL COMMENTS

It would be helpful to the ongoing discussion if the policy framework and processes that have been
developed, and which it is proposed should be given statutory form and codified, could be
identified, the essential points summarized, and the relevant materials referenced. To those who
have not been involved in the Agency Modernization initiative, or in discussions about the
legislative initiative, it is difficult to know the scope of the pending legislation.

The Notice of Consultation indicates that the focus of the new legislation will be on the governance
of “Adjudicative Agencies”. Given the Public Appointment’s Secretariat’s policy of distinguishing
between Adjudicative Agencies and “Regulatory Agencies”, are we right in assuming that this
legislative initiative is not intended to deal with the governance of Regulatory Agencies? Is italso
not intended to extend to those adjudicative tribunals to which the government does not make
appointments, such as the Law Society’s disciplinary tribunal? Is there a list of the agencies whose
governance the legislation is intended to cover?

We agree with the emphasis on “accountability” evidenced in your first two bullet points. To the
extent that structural channels which ensure such things as the prudent use of resources and
compliance with government policy concerning expenses do not exist they should be established,
along with a mandatory code of conduct that covers such matters. We are concerned, however,
with the absence of any corresponding nod to the importance of the agencies’ institutional
independence. Itis our members’ experience that the public and the tribunal user communities are
more concerned about the independence and impartiality of adjudicative agencies than they are
about their accountability.

We would, therefore, recommend that the focus on accountability be matched by an equal focus on
the agencies’ institutional independence. We welcome your reference to the need to respect the
agencies’ “independence in adjudicative decision making” under your fourth bullet point, but stress
that one cannot have independent adjudicative decision-making unless the agency itself, and its
Chair and members, are independent and impartial. This is a cornerstone of our judicial and quasi

judicial tradition.
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PARTICULAR POINTS

Transparency, Accountability and Governance Norms

The Notice’s first bullet-point refers to “existing guidelines and directives” concerning
transparency, accountability and governance norms and it would be helpful if we could be provided
with a list of those guidelines and directives. There have been legislative changes such as those in
the Public Service Ontario Act, 2006, which create an accountability framework and mechanisms
for obtaining accountability such as the Conflict of Interest Commissioner. Some boards have
developed codes of conduct. The government has recently issued directives concerning ethical rules
for a number of non-adjudicative agencies. What is less apparent is what the government is
proposing to implement in respect of adjudicative agencies. In general, the OBA supports codes of
conduct for tribunal members but would like the opportunity to comment on any specific directives
the government is proposing to implement.

Standard Roles, Responsibilities and Accountabilities

We are advised that the reference in the Notice’s second bullet-point to “standard roles,
responsibilities and accountabilities” is probably intended, at least in part, to be a reference to the
“Position Descriptions” and the “Core Competencies” set out in the new Governance Tools. These
represent highly positive developments and we will be anxious to see them incorporated in the
proposed legislation. However, since our organization has had no occasion to scrutinize the details
of these descriptions and core competencies, we should like to make further and more detailed
comments once we have had that opportunity.

As a general approach to legislating position qualifications, the legislation should specify generic
core qualifications which an agency might supplement, on an ad hoc basis when posting for
particular vacancies in their rosters. Any such supplemental qualifications should not, however, be
allowed to conflict with the legislated core requirements. We recommend that the core
qualifications be included in legislation rather than in regulations.

Recruitment, Appointment and Reappointment

We understand that compensation for agency members has been recently tied to that of equivalent
positions in the public service, so that when the latter are increased, so too are the former. This is a
very positive development and should be incorporated in the proposed legislation.

We assume that appointments will be merit-based. We also recommend that the appointment
process be a "competitive” process thereby ensuring that appointments are of the highest quality.
Note the precedent for this in section 32(3) of the statute governing the new Human Rights
Tribunal of Ontario.
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We are also assuming that the proposed reappointment process is also to be merit-based. This is
essential from an independence perspective as well as a quality perspective. But it is important, in
our view, that this process not be a competitive process. The prerequisite for re-appointment
should only be whether the member in question continues to meet the agency’s performance
standards. We are advised that, currently, members seeking reappointment are required to reapply
as though they were seeking a new appointment, leaving them open to being displaced by a new
candidate with better qualifications. If that is the current policy, we recommend that it be
reviewed, since in the recruitment process it will be important to be able to give assurances to
prospective candidates that, if appointed, their reappointment will be dependent only on their
continuing to meet the agency’s performance standards. This will also be essential for the
incumbent members’ sense of security in their decision making.

We understand that there is a directive or guideline that specifies a cap of ten years on the number
of years that a tribunal member may serve as an adjudicator in one tribunal. We recommend
reviewing this cap. Nowhere in the Ontario public service - or in the private sector - is such a cap to
be found. By contrast, for example, B.C. legislation specifically provides that there is no limit on the
number of re-appointments. The existence of the cap requires the removal of experienced and
successful members, and this can be detrimental to the work of adjudicative agencies.

At the recent CCAT Conference, the Chair of the BC Workers’ Compensation Appeals Tribunal
(WCAT), responding to a question about caps on service time in B.C,, said that she had no idea how
she could manage her tribunal if there were a ten-year cap on the years of service of individual
tribunal vice-chairs, or words to that effect. Based on Ontario’s experience with tribunals that have
historically had no limit on the number of reappointments, we believe that the BC WCAT Chair’s
concerns at the prospect of a ten-year cap are well taken. Consider for instance, the history of the
OLRB, WCAT/WSIAT, the Securities Commission, and other tribunals where the absence of a cap
was long the norm and its absence widely regarded as enhancing the tribunal’s performance.

With selection and appointment processes to be merit-based and competitive, and reappointments
to be solidly based on continued good performance, there would appear to be no longer any reason
for limiting the number of reappointments.

On this issue of a cap on the years of service, we refer to Madam Justice Wilson’s Report,
“Touchstones for Change: Equality, Diversity and Accountability - August 1993 Report of the Task
Force on Gender Equality to the Canadian Bar Association”, chapter 9 dealing with women who are
members of administrative tribunals, and particularly the section called “A. Problem with Limited
Term Appointments” at page 178.

On the subject of appointments and reappointments, the issue of the role of agency chairs
immediately presents itself. There is no mention of that role in the Notice, but we understand that
the government has a de facto policy of involving chairs in those processes and of respecting the
chairs’ recommendations on both appointments and reappointments. We strongly recommend that
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the new legislation include provision for, and specific definitions of, the role of chairs in these
processes and we look forward to seeing the details of those provisions and definitions.

References to responsibilities and accountabilities and the enhancing of quality present the issue of
member performance evaluation. The decision to re-appoint should be based on objective evidence
of performance. There is ample precedent. BC WCAT runs an evaluation program (which the Chair
of that tribunal described in detail at this year’s CCAT Conference and which she uses to justify her
reappointment decisions), as does the IRB. In Quebec there is a pilot project involving the
performance evaluation of members of the Tribunal administratif du Québec (TAQ).

To facilitate the departure of members whose performance has fallen below objective standards
but not to the point of "cause” for dismissal, it is recommended that an agency chair be able to
recommend a separation package for departing full time members.

We recognize that such a package would be precedent-setting as far as adjudicative agency
members are concerned. However, everywhere else in the Ontario public service and in the private
sector, paid members of organizations qualify for such packages. In this modern era of merit-based
selection of specially qualified agency members, it is difficult to understand why in the case of an
early, management-encouraged departure of a full-time tribunal member, compensation packages
should not also be possible.

Any merit-based reappointment process for an adjudicator member of an adjudicative agency must
reinforce the adjudicator's independence. To do that, the process needs to be transparent and
objective and be seen to be so. The reappointment decision cannot therefore be seen to be within
the government’s sole discretion. The Chair’s recommendation must obviously play a central role in
the decision, but it cannot be entirely determinative, either. It is recommended that when an
adjudicative agency chair is recommending against the reappointment of a member, that an
independent committee - perhaps the Administrative Justice Advisory Committee referred to in the
Notice - be required to sign off on the recommendation.

A relevant precedent in that respect will be found in the Quebec statute, An Act Respecting
Administrative Justice, R.S.Q., chapter J-3, as amended to May 13, 2003. See section 49 dealing with
appointment renewals of TAQ members.

Section 49 is the provision that was enacted in response to the Quebec Court of Appeal’s 2001
rejection in Barreau® of the original Quebec statutory provision respecting the renewal committee
on the grounds of the structure of the latter committee being incompatible with the principles of

! The Attorney General of Québec v. Barreau du Montréal, [2001] J.Q. No. 3882 (C.A.) [Barreau], Leave to appeal
refused: 2002 CarswellQue 2078 (S.C.C.).
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independence. The committee’s structure was held not to meet the requirements of independence
because its members included the TAQ President and a representative of the Ministry of Justice.

Ensuring Best Use of Resources And Ongoing Support While Enhancing Independence

The Notice’s paragraph under bullet-point four raises the question of the reporting relationships of
adjudicative tribunals. The common practice of adjudicative tribunals reporting to their line-
ministries while relying on them for funding and administrative support creates a conflict of
interest.

The usual response to conflict concerns is to move the reporting relationships to the Ministry of the
Attorney General. However, that Ministry has much to do, and mixing responsibilities for tribunals
with responsibilities for courts is problematic from the point of view of resisting tribunal
judicialization.

We understand that, within the community of legal aid clinic staff lawyers, the idea of a new
“Ministry of Administrative Justice” has surfaced. The concept accords generally with the
recommendations in the 1990 Report of the Canadian Bar Association on the Independence of
Federal Administrative Tribunals and Agencies in Canada (the Ratushny Report), and with the 1997
Report of the Ontario Government Task Force on Agencies, Boards and Commissions on
“Restructuring & Adjudicative Agencies” (the Wood Report) and we would support it being given
serious consideration. An alternative might be a dedicated structure, perhaps an “Administrative
Justice Office”, within an existing Ministry such as the Ministry of the Attorney General.

Presumably with such a Ministry or dedicated structure in place, all adjudicative agencies would
report to that Ministry or structure and look to it for their funding and administrative support,
rather than to the line-ministries. If the government is seeking a “more effective, coordinated and
responsive approach to ensuring the best use of available resources, etc”, a Ministry of
Administrative Justice would appear to be a concept of some inherent promise. Such a Ministry - or
dedicated structure — would have the added, important advantage of eliminating the conflicts of
interest that are currently too commonly characteristic of our system.

On this subject, regard might be had to recent developments in the U.K. where the support services
of all adjudicative tribunals were transferred by legislation from the “portfolio” ministries to a new,
independent “Tribunals Service”. See Lord Justice Carnwath’s address to the University of
Toronto’s 2008 Symposium on the Future of Administrative Justice. The address is entitled:
“Tribunal Reform in the UK - a Quiet Revolution”. For convenience reference, a copy of the address
is attached.
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Enhancing the Quality of Provided Services

We are not sure what particular legislated provisions are being considered with respect to
enhancing the quality of provided services, and will reserve our comments on this point for now.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 27 DAY OF OCTOBER, 2009.
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