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Your Situation

How would you describe your clientele from a group identity perspective (income,
sex, race, age, ability, religion, etc.)?

About half of the members of the OBA Working Group (hereinafter “OWG” members) indicated that
there was no specific category of client but a blend of male/female clientele ranging in net worth
from high income earners to recipients of social assistance. There is also no preponderance of
clients from any specific religion.

One OWG member answered that her practice was comprised primarily of lower income persons
many of whom are immigrants, male and middle aged. One other member, identified as a feminist
family lawyer, indicated that her clientele was middle income, slightly more women than men and
in the age range of 30-60.

How do your clients come to you?

All of the OWG members indicated that a majority of their client referrals come from word of
mouth: either from other lawyers and professionals or previous clients. Some of the members
obtain new clients through a web based presence (either personal to them or in relation to an
organization site, such as the Ontario Collaborative Law Federation) or from participation in and
referrals from local interest groups.

A few of the members indicated that they actively advertise their services.

What steps do you take to try to solve your
effective way?

Do you explore collaborative law or ADR options when appropriate?

All of the OWG members confirmed that they speak with their clients about alternative
dispute resolution options in addition to litigation at the outset of a retainer and only
litigate at first instance if there is a real emergency that cannot be dealt with through
negotiation.

All of the OWG members answered this question in the affirmative indicating that the usual
course of business is to assess the level of urgency, including any issues of domestic
violence, economic positions and client’s level of risk aversion in discussing the available
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dispute resolution options available. One member indicated that in the event of a return
client, effort will be made to refer to the same collateral professionals (parent coordinators,
arbitrators etc.) to resolve any new issues with more complex cases possibly directed to
Med/Arb with family law specialists. This member also indicated that LAO cases, by virtue
of how LAO operates, often have to be managed through litigation as this is the dominant
method of coverage under the plan.

Some of the other members indicated that they offer collaborative practice, mediation and
mediation/arbitration services and will generally refer clients to parent coordinators and
other professionals as may be required in any given case.

Do you find that you have enough of an opportunity to negotiate
settlements?

Most of the OWG members indicated that they do have sufficient opportunity to negotiate
settlement. One member noted that settlement is the most common form of conclusion in
family law cases, whether because of court or personal financial pressures.

One member accurately pointed out that there are not enough hours on a LAO certificate for
proper negotiations and another indicated that she chose to engage in pro bono work in
preference to dealing with LAO precisely because of this problem. A suggestion was made
to increase the current number of hours for case management on a LAO certificate to at
least 12 hours (dedicated for mediation efforts only) and also that more duty counsel
should be available in courts to better support case management settlements. Other
suggestions offered were that

(i) education should be offered to self/un-represented litigants to assist with the
proper advancement of any settlement conference such that judicial resources are
not wasted by un-prepared litigants;

(ii) referring people of limited means to mediation when the mediator will not actually
draft an agreement is unhelpful such that funds should be offered to assist parties to
pay for someone to prepare an actual agreement; and

(iii)the provision of independent legal advice, assistance with limited property issues
and drafting simple separation agreements should be activities that duty counsel be
funded to provide (this is currently not the case) with more difficult matters being
referred to a LAO certificate for specialized family counsel.

It was also noted that the possibility of a negotiated resolution depends largely upon the
dynamic between the parties and counsel but that efforts should always be made, whenever
possible, to attempt negotiated resolution before having resort to litigation.
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Do you take Legal Aid Ontario certificates?

About half of the OWG answered this question in the negative. Of the remaining members,
some indicated that they would take a legal aid certificate if the case was a compelling one,
some indicated that they take “some” LAO files and one other simply answered “yes”.

A general complaint from the OWG members was that LAO certificates do not allow
sufficient time for a practitioner to devote energy towards resolution other than through
litigation and one member indicated a preference for doing pro bono work on a few files in
lieu of taking legal aid since then she has some control over the nature and extent of her
charity work.

What do you consider to be limits of the law in terms of solving family challenges
or problems?

An overwhelming majority of OWG members indicated that the law is limited in its ability to
properly address the emotional and other non-legal issues that arise upon family breakdown. The
present system is too expensive and cumbersome for most people; is predicated not on conflict
resolution but on conflict perpetuation given its reliance on the adversarial dynamics within the
court room; and requires that parties fight to achieve resolution which ultimately results in greater
conflict.

One member opined that the issues facing separating families are often 80% emotional and only
20% legal and that a strict application of the law does not properly address these constituent parts
of the issues to be resolved. This sentiment was echoed by another member who pointed out that
the law does not always compensate properly for the power and control issues between parties and
that it is very difficult to construct orders that prevent one party acting in ways to control the other
(although a careful use of restraining orders may provide some assistance on this issue).

Another OWG member indicated that parties are generally not properly educated as to the ways in
which they should behave upon relationship breakdown. This leads to bad parenting, hostile or
uncivil communications between the parties, on-going and contentious litigation.

Several OWG members noted that there are currently no mechanisms by which a Court can order
parties to attend for counselling to address the non-legal aspects of their case, or appoint a parent
coordinator to assist in cases of high parental conflict unless the parties consent.
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Additionally, while parties may be able to obtain a court order, because of limited judicial resources

and other systemic issues, the order may be hollow if the underlying emotions are not adequately

addressed. This potentially leads either to the repeated need for legal intervention or to situations
where people’s rights are not being properly protected since they are unable to finance on-going
legal battles. One member pointed out that where there are credibility issues (the case for a
majority of family law cases), the Ontario Court of Appeal has endorsed that the provision of vive
voceevidence is required even in those situations where the issues involved may not warrant the

cost of a full trial.

What other resources can compensate for these limits?

It was a generally accepted proposition by the OWG members that change is required in
how we do things, even though there may have been some disagreement as to the
mechanisms required to promote that change. One member suggested that what is
required is a shift in consciousness away from a system that is premised on conflict and
towards one that is premised on cooperative solution and this sentiment was echoed in the
opinion of another member who suggested that the way in which we perceive divorce as a
society needs to change.

Collectively, the OWG members made several practical suggestions to effect the required
change, including:

a)

b)

implementing a simplified procedure for those family cases that do not warrant a
full hearing (such as monetary issues under a certain amount) so that the parties
still have the benefit of input from a judicial officer without the need of costly
procedures. All members agreed that the present process is overly costly for
participants and involves too many steps that prove to be more onerous than
helpful;

providing education to parties (pamphlets, workshops, videos) both before and
after separation to promote more reasonable, inexpensive and civil choices upon
relationship breakdown. Some OWG members advanced the position that lawyers
should be required to educate their clients and others disagreed that the lawyer’s
role should include this. However, all of the OWG members are strong proponents
for province wide education about legal options and other available community
resources;

in those cases involving families with children, prioritizing the child-related issues
should be mandatory;
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d) strengthening the present case management system by improving the steps and
tools in the process and by placing greater onus on lawyers and judges to fully
utilize the rules that are already in place in Ontario;

e) adding collateral professional supports through the legal and court process to
provide parties with emotional support (eg. counsellors), practical solutions (eg.
parenting coordinators/coaches) or who can teach the parties better
communication skills (eg. mediators), as required so that the legal issues can be
more efficiently determined by lawyers and judges at a case;

f) appointing more family law judges;

g) providing better access to technology on-site at courthouses (eg. DivorceMate);

h) scheduling more time for settlement conferences to allow judges a full opportunity
to get involved with the case and its resolution; and

i) implementing a speedier mechanism for the provision of disclosure orders.

What should legal professionals do to avoid reinforcing these limits?

Members of the OWG agreed that lawyers practising family law should actively work to
avoid reinforcing these limits by:

a)

b)

)

d)

f)
g)

being appropriately educated as to legal options and other services available to support
clients through family matters, including screening for domestic violence;

providing clients advice relating to all procedural options available (eg. mediation,
collaborative practice, litigation);

encouraging clients to retain or referring clients to the services of counsellors / social
workers / psychiatrists / psychologists to provide the emotional / spiritual support
required for themselves and their children;

seeking advice from clients as to their medical history and instruction to be allowed to
work cooperatively with any mental health professionals involved;

engaging in government or private organization efforts to educate the public about
things to expect upon relationship breakdown and available options for dispute
resolution;

choosing to adopt a cooperative approach to the practice of family law; and

providing accurate advice about the emotional and financial costs of litigation.

With respect to suggestions as to how the system can work to avoid reinforcing these limits,
OWG members offered the following:
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Governments and courts should be encouraged to establish facilities in court buildings
to provide more information on support services for separating families;

There should be a province-wide educational campaign;

The presently existing Case Conference rules can be implemented in slightly different
ways to encourage more conciliatory behaviour and de-escalate conflict such as by
more actively engaging parties in the settlement discussions so that they have a better
understanding of what the legal issues are and how they are practically affected by them
thereby allowing them the opportunity to be accountable for their decisions;

dealing with issues in mandatory sequence that prioritizes child-related issues in those
matters involving children so that the best interests of children are always the
paramount consideration; or

allowing judges appropriate time at case conferences to engage in meaningful
conversation with the parties about their particular issues, the legal options and other
services available to assist them in achieving full dispute resolution and to make
recommendations.

What are the worst mistakes that happen at the beginning of the family justice

process?

In response to this question, OWG members commented that the family justice system assumes an
adversarial approach which is inappropriately armed to address the non-legal issues, often fuels
litigation and is antithetical to the desired result of achieving appropriate resolution. The present
system encourages:

a)
b)
)
d)
e)

f)

a win/lose attitude between parties;

parental alienation or the “parentification” of children;

using the system backlog to entrench a status quo that prejudices the opposing party;
abusing the system to gain advantage;

counsel not cooperating in order to make the client feel adequately represented or to
gain advantage;

starting actions by bringing “emergency” motions where no real emergency exists in
order to gain an advantage; etc.

Accordingly, implicit in these comments is a clear consensus that participating within the present
system in ways that perpetuate these negative consequences should be avoided by practitioners
and other professionals as well as not tolerated and actively discouraged by the courts.
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How can we avoid these mistakes?

The OWG members offered the following suggestions in response to this question:

a)
b)
<)

d)

g)

h)

The family justice system needs to provide more “triage” services for couples at the time
of separation;

The public needs to be educated to know that there are professionals, in addition to
lawyers, available to assist them through separation;

The public needs to be better educated as to not only their legal rights but also their
legal responsibilities;

The public needs to be better educated as to the impact of conflict and the adversarial
process on their children;

There should be a province-wide educational program, including mandatory post-
separation education, that is supported by lawyers, judges, doctors, school boards, child
protection agencies, welfare agencies, community centres and agencies, etc.;

There should be mandatory continuing education for lawyers and others who work in
the judicial system on the effects of conflict on families and children;

The Rules of Professional Conduct could be amended to prohibit inflammatory
pleadings and incendiary behaviour from counsel;

The Courts should be required to use costs awards to actively sanction parties who file
inflammatory pleadings or in other ways engage in conduct that is inflammatory,
abusive of the process and unreasonably contributory to on-going conflict; and

The judiciary should avoid catering too much to self- or un-represented parties.

Information Circulation

Should free information sessions be mandatory before entering into a marriage or
cohabitation contract?

The responses from the OWG members on this question varied from a flat out “yes” to a flat out
“no”. The more moderate suggestions included:

a)

b)

concern that the possible unavailability of the appropriate professionals to provide
these sessions might dissuade parties from seeking settlement through negotiation; and
that mandatory information sessions should be available in government and community
centres to provide this and other kinds of information relating to marriage, family life
and family breakdown to all persons and not just those entering into marriage
contracts.
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Should court-based information sessions, such as Parent Information Sessions
be mandatory before any parent starts legal procedures across Ontario?

The majority of the OWG members responded to this question in the affirmative. Objections
included that such sessions should be optional and that they should not be mandatory if to make
them so would contribute to the delays already endemic in the system.

If they remain voluntary, who could/should refer clients to these
information sessions so that they are not underused?

Answers provided by the OWG members included:

a) alllawyers and court officers (although one member suggested that this be a last
resort);

b) family doctors;

c) child protection agencies;

d) school boards and teachers;

e) welfare agencies;

f) community centres;

g) government offices;

h) social workers;

i) personal support workers;

j) family support workers;

k) counsellors;

1) mediators;

m) police services;

n) religious leaders / institutions; and

0) community legal clinics

How should these sessions be advertised so that users learn about them?

Suggestions offered by the OWG members in response to this question included:

a) publicinformation advertisements on television;
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all court and legal websites;

brochures in legal offices, LAO offices and courts; doctor’s offices and hospitals;
community organizations; houses of worship; schools and counselling centres; sports
arenas and health clubs; local drug stores; government offices; VWAP and police
services offices; libraries and municipal offices;

Legal and health services providers should have access to a short video or podcast on
the benefits of participating at an information session;

Mandatory information boxes can appear on-screen to advise of these sessions when
people download any of family law related forms;

Should public legal education materials and information sessions be structured
differently if they are offered before and after a family problem arises?

Some of the OWG members answered this question in the affirmative and others in the negative.

If so, what should be the main differences?

Some OWG members suggested that different levels of information should be provided to
assist parties at various stages and levels of litigation.
Booklets/videos/podcasts/information sessions could be specifically designed to

accommodate this.

If not, why?

The opposite view was also expressed: that information sessions should have the same
content before and after relationship breakdown including:

a)
b)

<)

d)
e)

the effects that parental conflict has on children;

the psycho-social developmental needs of children, including the benefits of having two
involved parents;

the effects that separation may have on adults (eg. generally experienced stages of
separation; managing emotions; maintaining healthy relationships; parenting after
separation);

where and how to access available services;

identifying the spectrum of behaviours that constitute conflict and related services to
assist in its resolution;
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f) identifying barriers to effective communication and learning different communication
strategies;

g) explaining procedural requirements and potential cost consequences attendant with the
different legal options available; and

h) providing advice as to the meaning of basic family law concepts such as “custody”,

child support guidelines”, “SSAG” etc.

» o« » o«

“access”, “support”,

Should there be an obligation for all entry point professionals (lawyers,
mediators, social workers, etc.) to inform people of their dispute resolution
options at a low cost before providing any services to someone?

All of the OWG members answered this question in the affirmative and some offered the following
additional comments:

a) entry point professionals should not be required to discuss all available options but
rather have the latitude to suggest those options that are available and recommended;

b) Yes, but only when reasonable and appropriate for the client (ie. there are no abuse
issues or large power imbalances between the parties); and

c) Yes, itis the professional obligation of any entry point professional to provide advice as
to all available options so that the client can make an informed decision about how to
lead his/her life.

In-Person Support

What is the best way to ensure that users receive in-person support and are
accompanied when they navigate through the family justice system?

Several of the OWG members agreed that free information resources should be available in court
houses and other appropriate locations to provide consistent and basic advice about the ways
available to assist in family dispute resolution. Some members suggested that counsellors / support
staff be available at court houses to provide in-person support to deal with the emotional and social
issues in family litigation.

One member advocated that the best in-person support for a client going through the process is
provided by lawyers such that effort should be intentionally invested to make the system less
combative, more cooperative and therefore less expensive to utilize so that the appropriate legal
support and representation is possible.
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Ist here a way to better coordinate users’
formal government funded ones?

While one member expressed the opinion that informal networks are usually misinformed
and therefore ought to be discouraged, another challenged the government to take the lead
on this to make valid information available and appropriately updated to allow these
networks to be properly informed.

What community building efforts can be made to improve in-person
services?

OWG members proposed:

a) government-funded educational resources should be available in all court
houses;

b) other public information forums could be developed to assist parties going
through separation;

c) related professionals and organizations (eg. Lawyers’ Associations, social work
students etc.) could volunteer their time to assist in the provision of information
sessions; and

d) community coordination committees could be established in each court
jurisdiction (comprised of family service providers who come together to share
and coordinate within the local community)

Are there already existing support systems that could be used in more than
one discipline?

One member advised that there are collaborative practice groups across Ontario that are
expanding to include more inter-disciplinary professional teams to assist separating
families. There are also other not-for-profit organizations in Toronto such as Jewish Child
and Family Services, Catholic Family Services and Families in Transition that provide
families with some access to various disciplines.
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Are there workers (e.g. social workers) who are particularly effective at
developing a holistic approach to user accompaniment within and beyond
the family justice system?

Several members advised that some social service workers, psychologists and social
workers are working in practice teams and providing more holistic approaches to assisting
people dealing with family issues but concern was also expressed at an apparent reluctance
to involve lawyers because of the general expectation that to do so would create
unnecessary conflict. One member indicated mental health professionals.

Referrals

Should professionals be required to refer clients to government funded free
information sessions or provide the free sessions themselves?

OWG members were divided in their perspectives on this question. Some of the members took the
position that professionals should not be required to provide free information sessions but that the
government should be required to fund and make them available. Other members agreed that
professionals should be obliged to provide this information to clients and one member suggested
that as people become more aware of information through the internet, it may be a practical reality
that professionals have to provide more information sessions.

Should professionals be obliged to make referrals and evaluate their
guality?

Some of the OWG members agreed that professionals should both make referrals and
evaluate the quality of those referrals; one member indicated agreement to the requirement
of making referrals but disagreed that there should be any onus to evaluate the quality of
those referrals; and one member suggested that making this mandatory might undermine
the present system of professionals volunteering and thereby take away the public approval
that is generated by lawyer volunteerism.

Should health and legal professionals have the responsibility to making
referrals to each other?

Most of the OWG members answered this question in the affirmative and one noted that the
professions complement one another. Those that replied in the negative expressed concern
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that the public might perceive such referrals as biased and advocated that legal
professionals should be trusted to make the appropriate referrals.

Should family justice system workers be required to follow up on cases to
evaluate whether their information and referral systems are effective

Most of the OWG members answered this question in the affirmative but one qualified the
yes answer on the basis that the requirement should be part of a job description for which
the family justice system worker is paid. One member answered simply “no” and another
expressed concern that such a follow up might be practically difficult to implement but
suggested that perhaps professional bodies and courts could be required to follow up from
orders made to ensure accountability.

Why do you think Ontarians do not have access to the family justice information
and referrals they need?

One OWG member opined that although many jurisdictions in Ontario offer free and either
mandatory or voluntary information sessions, they generally do so only after a person has
commenced a legal process, which is too late. Other members suggested that

a) there is simply a lack of quality services available;

b) what services are presently available are often disorganized or not properly
disseminated; and

c) the information required is often too complex for a layperson to easily understand.

Is it a question of capacity building or of willingness to engage in these
activities?

One of the OWG members agreed that it is a bit of both, several members thought that there
was a lack of awareness and it was suggested that in certain cases people choose not to, or
are precluded by reason of disability from choosing, to avail themselves of these activities. It
was also advocated that the Government of Ontario should take the lead in order to inspire
a shift in the approach, attitude and experience of separating spouses.
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Is it a question of legal professionals not perceiving information
dissemination and referrals to be a part of their job?

A few OWG members agreed with this sentiment and others did not, confirming the point of
view that legal professionals are aware that this is part of their professional responsibility.
One member suggested that the lack of perceiving information dissemination and referrals
as part of their job was not an issue for legal professionals but for others within the system.

Is it because workers are isolated and not in touch with other workers who
may provide help to users?

One OWG member answered this in the affirmative and suggested that there has been an
increase of integrating other ndegal service providerato the family justice system over the

past few years. Others suggested that there should be a distinction between public and private
resources and that the government should have a web site with comprehensive referral
information.

Is it because users lack resources to learn about or get to family justice
system entry points?

Many OWG members answered oOyesdéd to this quest.i
lack of centralised information available about such resources or services to provide specific

direction to persons as to what actions are required in and options available for their specific

situation. One member suggested that the ever increasing delays of the system are not addressed

by these services.

15|Page



Working Group Members

Steven Benmor, Chair
Valerie Hazlett-Parker
Tanya Road

Andrew Feldstein

Tom Dart

Judith Huddart

Kathryn Gamble-Lerchner

Brahm Siegel

Best Practices at Family Justice System Entry Points

16| Page



