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1. Introduction

We are pleased to provide you with our comments on Bill 236, the Pension Benefits Amendment Act,
2009 (“Bill 236”) on behalf of the Ontario Bar Association (“OBA”). The OBA represents close to
18,000 lawyers from a broad range of sectors, including those working in private practice,
government, non-governmental organizations and in-house counsel. Our members have, over the
years, analyzed and provided comments to the Ontario government on numerous legislation and
policy initiatives.

Our Pension and Benefits Section has about 300 members representing various stakeholders within
the pension and benefits industry. These stakeholders include pension and benefit plan
administrators (including third party service providers), employers, unions, employees and
employee groups, trust and insurance companies, pension and benefits consultants, and investment
managers and advisors.

We generally support Bill 236, the Ontario government’s first step toward addressing certain
problematic rules applicable to Ontario registered pension plans. However, as discussed below, we
have concerns regarding certain aspects of Bill 236.

Our comments are divided into two categories: “substantive” and “technical”. Substantive
comments speak to areas of concern that are either not addressed in Bill 236 or are addressed in a
manner that poses difficulties for pension stakeholders. Technical comments address drafting
issues relating to unintended consequences or unclear provisions. All section references contained
below are to sections being amended or added to the Pension Benefits Act (“PBA”).

We would be pleased to discuss any of our comments with your team as you refine Bill 236.

2. Substantive Comments

2.1 Asset Transfers

We support codification of the mechanics of asset transfers between pension plans but have
concerns with certain aspect of the asset-transfer regime proposed under Bill 236:

2.1.1 Asset Transfers and Trust Law

We understand that new Sections 79.2, 80, 80.1, 80.2, and 81 are intended to be a complete
code for transfers of assets from Ontario registered pension plans and to displace the
Financial Services Commission of Ontario’s requirement that current and historical plan
documents be subjected to a trust law analysis prior to a transfer of plan assets.

We are concerned that in their current form, the new sections are insufficiently clear, i.e.
that more explicit statutory direction to displace the putative effect of historical trust
language is necessary. One approach to address this issue that we would support would be
for the PBA to provide that an amendment to a pension plan which purports to permit the
merger of plans be deemed enforceable notwithstanding any language in current or
historical pension plan or funding documents to the contrary. Such direct and unambiguous
direction would, in our view, accomplish what we understand to be the goal.
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2.2

212 Asset Transfers from Mul ti E'mpl oyer

New Section 80.2 deals with the transfer of MEPP assets when members of one trade union
cease to be represented by that union and become represented by a different trade union,
thus becoming members of a new MEPP. We note that Section 80.2 differs in certain
fundamental respects from asset transfer provisions relating to single employer pension
plans (“SEPPs”) :

9 First, where assets are transferred from a SEPP, the commuted value of member
benefits under the successor plan must be at least equal to that under the original
plan. No such requirement is present for asset transfers from a MEPP.

9 Second, the rules applicable to a transfer of assets from a SEPP specify that a portion
of any surplus must also be transferred to the successor plan.

We acknowledge that MEPPs and SEPPs are fundamentally different in that accrued benefits
provided by a MEPP can be reduced in the event of a funding shortfall. However, the
differences in the proposed asset-transfer regimes raise the spectre that a transferring
member of a MEPP has less protection for accrued benefits than a transferring member of a
SEPP.

While some Section Members take the view that it should not always be necessary to
transfer surplus on asset transfer (be it from a SEPP or MEPP), we generally agree that the
rules for asset transfers from SEPPs and MEPPs should be similar.

Surplus

2.2.1 Surplus on Partial Wind-Up

The proposed legislation provides that an employer may access surplus on plan wind-up if
either it can establish historic legal entitlement or there is an agreement between the
members and the employer. We strongly support the elimination of the requirement to
establish legal entitlement to surplus where the employer and members have concluded a
surplus-sharing agreement. The requirement to demonstrate entitlement even where there
is a surplus-sharing agreement has resulted in very considerable delays and expenditures
on fees for legal analyses and in court proceedings. This has not served pension plan
members or pension plan sponsors well.

However, we cannot see a policy reason why the new regime should not apply also to
partial plan wind ups that are declared voluntarily or required by order of the
Superintendent before 2012. We suggest that the new surplus-sharing regime should apply
to all outstanding full and partial wind ups, whether declared before or after the date Bill
236 was introduced in the legislature, and irrespective of the effective date of the wind up.

2.2.2 Surplus and Defined Contribution Provisions

Bill 236 presents an opportunity to clarify two other problematic areas in the legislation
affecting defined benefit/defined contribution plans:
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2.3

9 First, the legislation should make it clear that member defined contribution
accounts cannot be used to fund defined benefits in the case of the wind up where
the defined benefit component is in a deficit. Amounts in defined contribution
forfeiture accounts should continue to be available to fund defined benefits or for
contributions to defined contribution accounts, as determined by the employer.

1 Secondly, the legislation should clarify that consent of holders of defined
contribution accounts who have no defined benefit entitlements is not required for
distributions of surplus pursuant to surplus sharing agreements.

Conceptually, we generally take the view that pension plan members who have only
defined contribution benefits should not be considered to have an interest in
defined benefit surplus. Some Section Members think there could be an exception
for members who have converted accrued defined benefit accounts to defined
contribution accounts.

Grow-In and Termination for Cause

Some Executive Members do not think that “grow-in” benefits should be expanded as contemplated
by Bill 236. However, most Executive Members take the view that where grow-in benefits are
provided to all terminating members who meet certain age and service criteria, such benefits
should not be denied where a member terminates under circumstances noted in subsection
74(1.1).

2.4

Partial Wind-Ups and Plan Liabilities

2.4.1 Managing Legacy Liabilities

With the repeal of partial wind ups, plan sponsors will lose a valuable tool that is not
otherwise replaced by another provision in Bill 236. Specifically, plan sponsors will lose the
ability to reduce a plan’s liabilities (including amounts recognized on the company balance
sheet) and administrative obligations in respect of former members by way of annuity
purchases and commuted value transfers in the defined benefit context, and account
balance transfer in the defined contribution context.

Where a commuted value is transferred from a pension plan or an annuity is purchased on
partial wind up, a pension plan is generally considered to have no further obligation to
members affected by a partial wind up. While it is the case that section 43 of the PBA
permits a pension plan sponsor to purchase annuities, such a purchase is essentially a
funding decision; where an annuity is purchased pursuant to PBA section 43, the plan is
generally thought to retain an obligation to members in respect of whom annuities have
been purchased in the event the annuities provider defaults in making payment.

We support the elimination of partial wind ups, while noting that partial wind ups did serve
a useful purpose in that they allowed pension plan sponsors to reduce exposure to “legacy”
liabilities by declaring a partial wind up and purchasing annuities for pensioners or
members who elected to receive pension benefits. This benefited plan sponsors by
providing a tool to manage legacy liabilities; it benefited members who elected to receive
pensions because annuity purchases provide a high level of benefit security; and it benefited
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the Ontario government by reducing the Pension Benefits Guarantee Fund’s exposure to
potential claims.

While supporting the elimination of partial wind ups, we recommend that Bill 236 be
amended to provide that where a pension plan sponsor purchases an annuity from a
licensed annuities provider in settlement of a member’s pension benefits whether pursuant
to section 43 or otherwise, the plan and the plan sponsor shall have no further obligation to
the member.

2.4.2 Terminating Members — MEPPs

When a pension plan member terminates, there may be a partial payout of a commuted
value where the plan’s transfer ratio is less than 1.0. Pursuant to subsection 19(7) of
Regulation 909, the plan must pay out the balance of the commuted value within five years
of the initial payment. Under current rules, a partial wind up of a MEPP would result in the
payment of a reduced commuted value to affected members based on the most recent
transfer ratio, without a requirement to pay 100% of the commuted value within five years.

With the elimination of partial wind ups, the requirement to pay out a full commuted value
within five years will have the effect of favouring some members of underfunded MEPPs at
the expense of others, because the administrator of a MEPP usually cannot look to
employers for additional contributions to ensure that the transfer ratio of a MEPP does not
decline as a result of the transfer of commuted values. As a result, a requirement to pay out
full commuted values to terminating members of a MEPP that has a transfer ratio of less
than one could reduce the transfer ratio to the point where a full wind up is triggered, at
which point the remaining members could receive a considerably smaller portion of their
commuted values than members who terminated earlier. To ensure fairness in providing
settlements to terminating members of MEPPs, we therefore recommend that Bill 236 or
section 19 of the Regulation be amended to provide that a MEPP is not required to pay out
any amount of a commuted value that would cause the transfer ratio of the MEPP to be
reduced.

2.5 Agreements under Section 81.1

In the context of a proceeding underthe # 1 | DAT EAOS6 # OA A E Odr Enkrupt® @nd
Insolvency Act, the court supervising such process must generally approve payments to creditors,
including the pension plan. We are concerned that an attempt to insulate any decision taken by the
Superintendent from hearing or appeal would not be effective given the court process that applies
in such circumstances. We also query whether this provision provides the Superintendent with
sufficiently broad powers to accomplish anticipated arrangements in the CCAA setting.

2.6  Over-contributions on Wind Up

We would welcome a provision in the PBA that deals with inadvertent over-contributions that can
occur where an employer is making wind-up payments pursuant to Section 75 of the PBA. Where a
plan terminates in a deficit position and the employer is required to fund the deficit, the PBA should
make it clear that any amount contributed by the employer to fund the deficit that is not needed to
satisfy benefit liabilities (i.e. annuity purchases and transfers of commuted values) be deemed an
over contribution and refunded to the employer.
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We note that this change would be consistent with the administrative practice developed by the
Financial Services Commission of Ontario in 2008 following the release of the Financial Services
Tribunal’s 2007 decision The Great Atlantic & Pacific Company of Canada, Limited v. Superintendent
of Financial Services.

3. Technical Comments

3.1 Definition of Retired Member

Section 1.1 introduces a new defined term to the PBA, namely a “retired member”. The definition
appropriately includes a plan member who is in receipt of a pension or an early retirement pension.
It also includes a plan member who has terminated employment or plan membership and:

“is entitled to begin to receive a pension form the pension fund by virtue of having reached the normal retirement
date under the pension plan, even though he or she has not yet elected to receive the pension” or

“has elected, under the terms of the pension plan, to begin payment of a pension payable from the pension fund,
whether or not receipt of the first payment of the pension is deferred until a later date”.

We recommend that the definition “retired member” should be limited to persons actually in
receipt of pension benefits, and not should not include the concept of ‘deemed retirement’ for the
following reasons:

3.1.1 To promote clarity and minimize confusion

It is possible for a plan member’s status to fluctuate between “retired member” and
“member” under the expanded definition of “retired member”. For example, a plan member
may elect to receive a deferred pension and then return to active membership.

3.1.2 To facilitate effective communication

Bill 236 will require the administrator to provide statements containing prescribed
information to members, former members and retired members. Bill 236 will also require
the administrator to provide advance notice of all amendments to members, former
members and retired members. Since the interests of members who are actually in receipt
of a pension and those with a deferred interest are not the same, it may not be useful or
appropriate for these two groups to receive the same communication.

3.2 Privacy rights and Subsection 24(4.1)

We are concerned that the obligation for the administrator to provide names and addresses of
members and retired members may put plan administrators in a position where it must violate a
member’s privacy rights in order to comply with the PBA.

3.3 Pre-retirement Death Benefit Provisions

We suggest that subsection 48(8) should be further amended to clarify that the commuted value of
the payments to a dependent child may be deducted from any lump sum payment payable to a
designated beneficiary under subsection 48(8.1) or to a personal representative under subsection
48(8.1). Without this clarification, a plan that provides for dependent child pensions could be
required to make two payments for the same pre-1987 service.
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3.4 Asset Transfer Provisions
A number of the new sections relating to asset transfers are unclear, as noted below:

3.4.1 Subsection 79.2(14)

We are unsure how this subsection is intended to operate. For example, what is the
administrator "discharged" in relation to? Additionally, we are unsure as to why the
administrator and not (also) the “employer” is being "discharged" as it is generally an
employer who would decide to transfer assets and liabilities from one plan to another. Also
what does it mean if there is no discharge?

3.4.2 Section 80(9)

We are unsure as to how this subsection will work in practice. For example, in what
circumstances would parties to a transfer agreement require the prior consent of
members, former members, retired members or other persons to transfer? Furthermore, if
no consents are obtained or not all of the affected persons consent, is the intent that the
parties can re-negotiate the agreement in order to obviate the need for any consent(s)?

3.4.3 Section 80(13)(4)

We recommend that this provision be clarified to indicate the date on which the commuted
value of benefits is to be determined where the commuted values of benefits of transferred
employees must not be less than the commuted values of benefits provided under the
original pension plan. The date on which commuted values are determined would
presumably be the effective date of the asset transfer.

3.4.4 Section 80(13)(5)

Some Section Members are concerned about the requirement to transfer a proportionate
share of surplus in an asset transfer and find this provision difficult to evaluate without an
understanding of legislative changes to the pension funding regime, which changes we
understand are forthcoming.

3.4.5 Section 80.1(6)

We are unsure as to why an election to transfer a commuted value cannot be made by
members who are retired members or former members of both pension plans. This is not
an exclusion under section 80. Furthermore, it appears to be inconsistent with section
80.1(4)(b) which contemplates transfers by former and retired members.

The OBA thanks the Ministry of Finance for the opportunity to provide comments on Bill 236. We
hope our comments will be of help to the Ministry in improving the private pension system for all
Ontarians.
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