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ONTARIO E-DISCOVERY IMPLEMENTATION COMMITTEE

MODEL DOCUMENT #5:

PRESERVATION LETTER

(TO BE SENT TO OPPOSING COUNSEL)
Purpose of the document

The preservation letter serves three principal purposes: to educate, to facilitate the discovery process, and to give notice of the sender’s legal position regarding the obligation to preserve relevant documents.

Education: Opposing parties may not be aware of their obligation to preserve relevant documents (including electronically stored information), nor of the extent of the obligation, or the steps required to fulfill the obligation.  The function of the preservation letter is to provide this information.  

Facilitating discovery: In cases where there are specific documents or classes of documents that counsel knows should be preserved, or there are specific known custodians of relevant documents, the letter can be used to identify those.  By ensuring the obligation to preserve is addressed at the outset of the litigation, counsel may be able to avert delay, or discovery disputes later in the proceedings.
Notification: The preservation letter may also be relevant in the event an issue of spoliation arises later in the proceedings, as the sending of the letter will have served to put the opposing party on notice of the nature and extent of the obligation not to destroy or lose custody of relevant documents.
Proportionality
Counsel sending a preservation letter need to consider carefully the application of the proportionality principle to the opposing party’s obligation to preserve documents, and to craft the letter accordingly for the individual case.

Principally, the concern is one of ensuring that it is reasonable (i.e., proportionate) for the sender to assert the preservation obligations set out in the letter.  It may be unduly costly or burdensome in a particular case to require that the opposing party take certain types of preservation steps.  Counsel may also be concerned about proportionality from the perspective of their own client, in the sense that any preservation obligation asserted against the opposing party in the letter will likely be asserted against the client.  If the client is not prepared to comply with the same preservation obligation, in many cases it will not be reasonable to assert that it should be complied with by the other side.
Annotations

Annotations are included at various points throughout the model document, identifying issues that counsel may wish to consider.  Many of the annotations refer to The Sedona Canada Principles Addressing Electronic Discovery (the “Sedona Canada Principles”).  The Sedona Canada Principles are a set of national guidelines for e-discovery in Canada, which reflect both existing legal principles and a set of identified best practices.  The Sedona Canada Principles are intended to be compatible with the discovery rules in all Canadian jurisdictions.  Effective January 1, 2010, civil litigants in Ontario will be required, pursuant to Rule 29.1 of the Rules of Civil Procedure, to consult and have regard to the Sedona Canada Principles in preparing a discovery plan for an action.  A copy of the Sedona Canada Principles may be downloaded from www.thesedonaconference.org, where they are found under the list of publications for Working Group 7.

The annotations are included for the benefit of counsel, who will presumably wish to delete the annotations, or to incorporate parts of them into the text of the letter, prior to sending the letter to the opposing party.

Note:  This model document has been prepared and made available to the public by the Ontario E-Discovery Implementation Committee for educational purposes, to facilitate the informed, efficient and proportionate use of e-discovery in litigation.  It is not provided as legal or technical advice and should not be relied upon as such.  
[Date]
BY EMAIL
[Address]
Dear:

RE:
[Style of cause] (the “Action”)
· Preservation of relevant records

We are the solicitors for [name of party sending letter].  The purpose of this letter is to confirm the obligation of [name of party receiving letter] to take reasonable steps to preserve all documents relevant to the Action.
  
The term “document” as used in the Ontario Rules of Civil Procedure has a very broad scope, referring to any form of recorded communication.
  It includes electronically stored information.
  
Preservation of documents means taking reasonable steps to: 

(a) 
ensure that relevant documents (including electronically stored information) are not destroyed, lost or relinquished to others, either intentionally, or inadvertently such as through the implementation of an ordinary course document retention/destruction policy;

(b)
ensure that relevant documents are not modified – an issue that arises particularly in the case of electronically stored information (which may be modified by the simple act of accessing the information), and in the case of documents used on an ongoing basis in the operation of the business; and

(c)
ensure that relevant documents remain accessible – again, an issue that arises particularly in the case of electronically stored information, which may require particular forms of software or hardware to remain readable.

[Name of party sending letter] specifically requests and requires that [name of party receiving letter] take all reasonable steps to preserve all documents in its possession, power and control that are relevant to the Action.  This includes preservation of documents stored on your client’s behalf by third parties (such as banks, professionals (e.g., accountants or lawyers), insurers, third party service providers, affiliated companies, data warehouses or internet service providers).  In the case of electronically stored information, please ensure that relevant data is preserved intact and unmodified in its original electronic form.

[Name of party sending letter] is specifically concerned about certain classes of records that may be destroyed or disposed of, inadvertently or otherwise, in the short term.  Specifically, [insert explanation of the concern - e.g., re imminent destruction of backup media,
 records being generated in real time, deleted files, etc.].  Please take immediate steps to ensure that these classes of documents are preserved [in the following manner:].

We believe that at least the following persons possess, authored or received relevant documents: 

[name]

[name]

[name]
As part of the broader process of preserving relevant documents, please ensure that reasonable steps are taken to preserve these individuals’ relevant documents including, in the case of electronically stored information, relevant metadata.
  Please ensure that your client immediately notifies these individuals of the need to preserve relevant documents, in the course of implementing its litigation hold.

We will be relying upon this letter in court to evidence our request and notification of your client’s preservation obligations.

We would like to arrange a meeting to discuss discovery issues in the Action, with a view to reaching agreement on a discovery plan addressing what records should be preserved and produced, the method of exchange of documents, examinations for discovery, and various related matters.
  [In this regard, please see the attached list of proposed topics for discussion/please see the attached draft agreement on documentary discovery issues.]
  Please contact me at your earliest convenience to discuss.
We thank you in advance for your anticipated co-operation.

Yours very truly,










� 	The word “document” is used in this Model Document in its broadest sense, as meaning “information recorded in any form, including electronically stored information”.  The word “document” is used interchangeably with the word “record”.


� 		Principle #2 of the Sedona Canada Principles states that “In any proceeding, the parties should ensure that steps taken in the discovery process are proportionate, taking into account (i) the nature and scope of the litigation, including the importance and complexity of the issues, interest and amounts at stake; (ii) the relevance of the available electronically stored information; (iii) its importance to the court’s adjudication in a given case; and (iv) the costs, burden and delay that may be imposed on the parties to deal with electronically stored information.”  Principle #2 is explicitly reflected, effective January 1, 2010, in the following Rules of Civil Procedure in Ontario: rules 1.04(1.1), 20.05(2), 29.1, and 29.2.


� 		Principle #3 of the Sedona Canada Principles states that “As soon as litigation is reasonably anticipated, parties must consider their obligation to take reasonable and good faith steps to preserve potentially relevant electronically stored information.”  However, it is recognized that “it is unreasonable to expect organizations to take every conceivable step to preserve all electronically stored information that may be potentially relevant.”


� 		This portion of the letter and other references to the Ontario Rules of Civil Procedure will need to be modified in the event the litigation is in Federal Court or this document is to be used in another jurisdiction.


� 	An alternative approach in this part of the letter is to list examples of the many different types of records that may require preservation.  This approach is not recommended, because it adds nothing to the preservation obligation, and can give the preservation letter a disproportionately onerous tone.  However, if there are distinctive types of records that may be relevant to the particular proceeding and that should be identified for purposes of preservation because they might not otherwise be preserved for purposes of the litigation (e.g., voice mail, backup media, etc.), this can be done here. 


� 		Principle #5 of the Sedona Canada Principles states that “The parties should be prepared to produce all relevant electronically stored information that is reasonably accessible in terms of cost and burden.”  This incorporates the concept of proportionality.  As noted in Comment 5.a, a cost benefit analysis should be undertaken which weighs “the cost of identifying and retrieving the information from each potential source against the likelihood that the source will yield unique, necessary and relevant information”.  Counsel are encouraged to exercise judgement based on a good faith inquiry and analysis.  The more costly and burdensome the effort required to access a particular source, “the more certain the parties need to be that the source will yield responsive information”.


� 		Consider carefully whether to require preservation of backup media.  Relying upon backup media in order to locate relevant records is generally costly and inefficient.  Backup media should be preserved only where they contain unique information that cannot otherwise be obtained, or where other special circumstances apply.  Comment 3.f of the Sedona Canada Principles notes that extreme preservation measures are not necessarily required, and Comment 3.i states that “Generally, parties should not be required to preserve short-term disaster recovery backup media created in the ordinary course of business.”


� 	This paragraph and the following paragraph should be deleted if inapplicable.


� 		If metadata is known to be important to the case, counsel may wish to address in more detail the need to preserve metadata, including fields to be preserved, the method of preservation, etc.


� 	Comment 3.d of the Sedona Canada Principles states that “Upon determining that litigation has triggered a preservation obligation, the party should communicate to affected persons the need for and scope of preserving relevant information in both paper and electronic form.  …The notice also may include non-parties who have in their possession, control or power information relating to matters in issue in the action.”  Counsel should consider expanding the request to specifically name third parties who may have relevant electronically stored information.


� 	Principle #4 of the Sedona Canada Principles states that “Counsel and parties should meet and confer as soon as practicable and on an ongoing basis, regarding the identification, preservation, collection, review and production of electronically stored information.”  Rule 29.1 of the Ontario Rules of Civil Procedure comes into force on January 1, 2010 and requires party seeking discovery to agree upon a written discovery plan for the action that addresses the intended scope of documentary discovery taking into account proportionality issues, dates for service of affidavits of documents, information regarding the timing, costs and manner of production of documents, the names of discovery witnesses, information regarding the timing and length of examinations for discovery, and any other information intended to result in the expeditious and cost-effective completion of the discovery process in a manner that is proportionate to the importance and complexity of the action.  The rule requires parties to consult and have regard to the Sedona Canada Principles in preparing the discovery plan.


� 	For a list of topics for discussion at the meet and confer session (set out in the form of a model discovery agreement), see Model Document #1: Discovery Agreement.








